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[ B-148044 }

Real Property—Acquisition—Relocation Costs—Uniform Reloca-
tion Assistance and Real Property Acquisition Policies Act of 1970
Person who owns or rents mobile home and who, respectively, rents or owns land
on which the mobile home rests and is displaced due to a Federal or federally
assisted program so as to be entitled to benefits pursuant to Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 may not receive
benefits under both sections 203 and 204 of that Act. Benefits under section 204

are limited to those for displaced persons who are not eligible to receive payment
under section 203.

In the matter of maximum replacement housing entitlement of
persons displaced from mobile homes, August 1, 1978:

The Associate General Counsel for Urban Development, Office of
General Counsel, Department of Housing and Urban Development
(HUD), has requested a decision on whether persons displaced from
mobile homes acquired or deemed to be acquired in connection with
programs, projects, and activities financially assisted by HUD, may
be entitled under certain circumstances to relocation benefits under
both sections 203 and 204 of the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of 1970 (Relocation Act),
Public Law No. 91-646, approved January 2, 1971, 42 U.S.C. §§ 4601~
4655 (1970).

In his letter, the Associate General Counsel notes that section 203 of
the Relocation Act, 42 U.S.C. § 4623, provides a maximum replace-
ment housing payment of $15,000 to any homeowner who is displaced
from a dwelling which he has occupied at least 180 days prior to the
initiation of negotiations for the acquisition of the property. He also
notes that those who are not eligible for such a payment may be en-
titled under section 204 of the Relocation Act, 42 U.S.C. § 4624, to
either a rental assistance payment or to down payment assistance, not
to exceed $4,000, if they have occupied the property in question for at
least 90 days prior to the initiation of negotiations for its acquisition.

In connection with proposed changes in HUID)’s regulations in the
area of relocation assistance, HUD’s Office of General Counsel recon-
sidered the Department’s position on the entitlements available under
the Relocation Act to those who live in mobile homes. Upon review,
the Office of General Counsel determined that a person who owns a
mobile home and leases the real property on which it rests (or vice
versa) has two separate property interests, which entitle that person
to benefits under both section 208 and section 204 of the Relocation
~ Act, with a potential maximum eligibility of $19,000.

Prior to this interpretation, HUD’s position had been that the owner
of a mobile home which is “acquired” within the meaning of the
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Relocation Act is entitled to a replacement housing payment up to
the $15,000 maximum provided by section 203 and a person who rents
a mobile home is entitled to an assistance payment up to the $4,000
maximum provided by section 204 but not both kinds of assistance.
See -IUD Relocation Handbook 1371.1 REV., ch. 5, sec. 6. TIUD re-
quests that we review the propriety and legality of the proposed policy
changes.

The purpose of Title IT of the Relocation Act, concerning uniform
relocation assistance, is set out in section 201 of the Act, 42 U.S.C.
§ 4621, which provides:

The purpose of this subchapter is to establish a uniform policy for the fair
and equitable treatment of persons displaced as a result of Federal and federally
assisted programs in order that such persons shall not suffer disproportionate
injuries as a result of programs designed for the benefit of the public as a whole.

To carry out this policy, additional sums are paid, beyond the
amounts paid for the actual acquisition of the property, which the
displaced homeowner or tenant is to use as a means of relocating to
comparable replacement housing. Thus, section 203 of the Relocation
Act, 42 U.S.C. § 4623, provides in pertinent part:

(a) (1) In addition to payments otherwise authorized by this subchapter, the
head of the Federal agency shall make an additional payment not in excess of
$15,000 to any displaced person who is displaced from a dwelling actually owned
and occupied by such displaced person for not less than one hundred and eighty
days prior to the initiation of negotiations for the acquisition of the property. * * *

Similarly, section 204 of the Relocation Act, 42 U.S.C. § 4624, provides:

In addition to amounts otherwise authorized by this subchapter, the head of
the Federal agency shall make a payment to or for any displaced person dis-
placed from any dwelling not eligible to receive a payment under section 4623
of this title which dwelling was actually and lawfully occupied by such displaced
person for not less than ninety days prior to the initiation of negotiations for
acquisition of such dwelling. Such payment shall be either—

(1) the amount necessary to enable such displaced person to lease or rent
for a period not to exceed four years, a decent, safe, and sanitary dwelling
of standards adequate to accommodate such person in areas not generally
less desirable in regard to public utilities and public and commercial facili-
ties, and reasonably accessible to his place of employment, but not to exceed
$4,000, or

(2) the amount necessary to enable such person to make a downpayment
(including incidental expenses described in section 4623(a) (1) (C) of this
title) on the purchase of a decent, safe, and sanitary dwelling of standards
adequate to accommodate such person in areas not generally less desirable
in regard to public utilities and public and commercial facilities, but not to
exceed $4,000, except that if such amount exceeds $2,000, such person must
equally match any such amount in excess of $2,000, in making the down-
payment.

Under certain circumstances, mobile homes are also included in the
type of dwelling covered by sections 203 and 204, and this is indicated
in H.R. Rept. No. 91-1656, 91st Cong., 2d Sess. 10 (1970) where it is
stated in part:

The dwelling may be a single family building, a one-family unit in a multi-
family building, a unit of a condominium or cooperative housing project, or
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any other residential unit, including @ mobdile home which either is considered
to be real property under state law, cannot be moved without substantial damage
or unreasonable cost, or is not a decent, safe and sanitary dwelling * * *.
[Italic supplied.] See also 24 CFR 42.20(e) (1977).

However, nothing in the Relocation Act or its legislative history indi-
cates that a person who owns or rents 2 mobile home is entitled to
greater benefits than the person who owns or rents some other type of
dwelling.

The entitlements available under sections 203 and 204 of the Relo-
cation Act depend upon one’s actual occupancy and ownership or
rental of a dwelling that is being acquired as part of a Federal or
federally assisted program. The payments authorized under these
sections supplement the individual’s other entitlements and are in-
tended to alleviate the expense of relocating to comparable, decent,
safe and sanitary housing. Thus, the key factors in determining entitle-
ments under sections 203 and 204 are the individual’s relationship to
the specific dwelling and his replacement housing expenses in excess
of the amount he is entitled to receive as a result of acquisition of the
property in question.

Therefore, since the benefits available under section 204 are explicitly
limited to those for displaced persons who are “not eligible to receive
2 payment under section 203,” it is not necessary to consider whether
the mobile home dweller has a property interest in both the mobile
home and the land on which it rests. The sum of $15,000, increased
in committee from a recommended $5,000, was intended to be the maxi-
mum housing benefit available under the Relocation Act to any one
displaced person. See H.R. Rept. No. 91-1656, 91st Cong., 2d Sess.
8-9 (1970).

Moreover, there is no rational basis to conclude that the person with
a property interest in both a mobile home and the land on which it
rests has any greater interest under the Relocation Act than the person
who owns a dwelling which is attached to the land.

‘We conclude, therefore, that those who own or rent a mobile home
and own or rent, respectively, land on which the mobile home rests
and are subsequently displaced are not entitled to benefits under both
sections 203 and 204 of the Relocation Act, but are limited to the bene-
fits available under the specific section most appropriate to their in-
dividual situation.

[ B-190203 1

General Accounting Office—Decisions—Reconsideration—Errors
Must Be Identified

Procuring agency filed timely request that General Accounting Office (GAO) re-
consider prior decision but did not timely file required detailed statement con-
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cerning factual or legal basis to modify or overturn prior decision. Since detailed
statement was not timely filed as required by section 20.9 of Bid Protest Proce-
dures, GAO declines to reconsider earlier decision.

Contracts—Protests—Procedures—Bid Protest Procedures—Re-
consideration—New Contentions

Procuring agency untimely filed additional basis upon which reconsideration
of merits of earlier decision is requested. Since additional basis was not filed

timely as required by section 20.9 of Bid Protest Procedures, GAO declines to
reconsider that aspect of earlier decision.

Contracts—Protests—Timeliness—Reconsideration—On Merits

Interested party timely requested that GAO reconsider earlier decision and,
before expiration of time for filing reconsideration request, such party was ex-
pressly granted extension to file required detailed statement. Although Bid Pro-
test Procedures do not permit waiver of section 20.9's time limit for filing
reconsideration, in circumstances GAO will consider merits of reconsideration
request. For future, reconsideration requests must be filed within preseribed time
limit and there will be no exceptions.

Administrative Determinations — Conclusiveness — General Ac-
counting Office — Contract Matters

Contention that “final” determinations and decisions made by procuring agencies
pursuant to 41 U.S.C. chapter 4 (1970) are not subject to review by courts or
GAO is without merit because similar language in other final determination

statutes has been interpreted to limit only scope of review. Such determinations
will not be questioned where reasonable basis exists.

General Accounting Office—Decisions—Reconsideration—Error
of Law or Fact Basis—Not Established

Statement and contentions raised in support of position that agency's deter-
mination to negotiate was proper do not constitute submission of facts or legal

arguments demonstrating that earlier decision was erroneous; acecordingly, GAO
declines to reconsider this aspect of earlier decision.

General Accounting Office — Decisions — Authority — Contract
Matters

General Accounting Office rendering decisions on bid protests does not violate
separation of powers doctrine.

General Accounting Office—Recommendations—Contracts—Prior
Recommendation—Affirmed

Prior decision—with regard to recommendation that startup period be ex-
tended—is affirmed, since interested party failed to present any facts or legal
arguments which were not thoroughly considered in earlier decision.

In the matter of Department of Commerce; International Computa-
print Corporation, August 2, 1978:

The Department of Commerce and International Computaprint
Corporation (ICC) request reconsideration of two portions of our
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decision in the matter of Informatics, Inc., B-190203, March 20, 1978,
78-1 CPD 215. Involved in the March 20, 1978, decision were 10 bases
of protest raised by Informatics; all but two bases of protest—the
subject of this decision—were resolved in favor of Commerce’s posi-
tion. The March 20, 1978, decision concluded in pertinent part that:
(1) since the procurement was essentially being conducted as an ad-
vertised procurement, the solicitation should be so designated; and
(2) since Commerce failed to establish a reasonable basis for the
2-month startup time limitation, the requirement is unduly restrictive
of competition in the circumstances.

After receipt of the reconsideration requests, there was uncertainty
as to the precise basis advanced by the parties and to clarify the matter
in an expeditious manner, before the receipt of ICC’s detailed state-
ment, an informal conference was arranged and attended by all the
parties. Comments based on issues clarified in the conference were sub-
mitted thereafter by all interested paxrties.

Before consideration of the substantive matters, consideration of
the timeliness of Commerce’s and ICC’s reconsideration requests is
necessary.

Timeliness of Commerce’s Request for Reconsideration

On April 4, 1978—-9 working days after Commerce received a copy
of the decision—Commerce filed a request for reconsideration on the
ground that formal advertising would be incompatible with the degree
. of specificity of the specifications and would inhibit competition. Com-
merce noted that details of the request for reconsideration would
be forwarded later. On April 10, 1978, a complete statement of Com-
merce’s grounds for reconsideration with regard to the formal
advertising recommendation was filed. In addition, on April 10, Com-
merce—Tfor the first time—requested reconsideration of our conclu-
sion that-the 2-month startup time limitation was unduly restrictive.

Requests for reconsideration are governed by the provisions of our
Bid Protest Procedures at 4 C.F.R. § 20.9 (1977), which provides as
follows:

(a) Reconsideration of a decision of the Comptroller General may be requested
by the protester, any interested party who submitted comments during con-
sideration of the protest, and any agency involved in the protest. The request for
reconsideration shall contain_a detailed statement of the factual and legal
grounds upon which reversal or modification is deemed warranted, specifying
auy errors of law made or information not previously considered.

(b) Request for reconsideration of a decision of the Comptroller General
shall be filed not later than 10 days after the basis for reconsideration is

known or should have been known, whichever is earlier. The term ‘“filed” as
used in this section means receipt in the General Accounting Office.

Informatics argues, citing Data Pathing, Inc.—Reconsideration,
B-188234, July 11, 1977, 77-2 CPD 14, that the April 4, 1978, letter
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does not contain the required detailed statement of the factual and
legal grounds upon which reversal or modification is deemed war-
ranted and, therefore, we should decline to reconsider the advertisxing
portion of the decision. Informatics also argues that Commerce's re-
consideration request regarding the startup portion of the deciston is
untimely and not eligible for consideration because it was first raised
on April 10, 1978--more than 10 working days after the basis for
reconsideration was known. For the same reason, Informatics con-
tends that the detailed statement regarding the advertising recom-
mendation was also filed untimely and, therefore, is not eligible for
consideration. Although Commerce had an opportunity to respond to
Informatics’ contentions, it did not do so.

Protests against the award of a Government contract are very
serious matters, which deserve the iinmediate and timely attention of
the protester, interested parties, and the contracting agency. Our Bid
Protest Procedures establish an orderly process to insure equitable
and prompt resolution of protests. Therefore, timeliness standards
for the filing of protests and requests for reconsideration must be and
are strictly construed by our Office. See, e.g., Cessna Aircraft Company,
54 Comp. Gen, 97, 111 (1974), 742 CPD 91; Department of Com-
merce--Request for Reconsideration, B-186939, July 14, 1977, T7-2
CPD 23; American Air Filter Co.~DLA, Request for Reconsidera-
tion, 57 Comp. Gen. 567 (1978). Timeliness standards for the filing
of requests for reconsideration are purposefully more inflexible than
those for filing protests or meeting intermediate case development or
processing deadlines and, under our Procedures, there is no provision
for waiving the time requirements applicable to requests for recon-
sideration. Department of Commerce—Request for Reconsideraticn,
supra; American Air Filter Co—~DLA, supra. Moreover, we are
unaware of any prior case since the adoption of our Procedures where
the time limit applicable to reconsideration requests has been waived.
1d.

Obviously, the requirement for a “detailed statement” of the factual
and legal grounds for reversal or modification is the sum and sub-
stance of a request for reconsideration. Without the detailed state-
ment, our Office has no basis upon which-to reconsider the decision.
For example, in Data Pathing. I'nc.—Reconsideration, the protester
believed that our conclusion “was not supported by a full examina-
tion of the facts.” We held that such statements do not constitute the
submission of facts or legal arguments demonstrating that our earlier
decision was erroneous; accordingly, we declined to reconsider our
decision. '
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When a protester, an interested party, or a contracting agency
timely files a short note indicating general disagreement with an
earlier decision and subsequently prov1deq the required detailed state-
ment after the expiration of the reconsideration period, an attempt
to extend the time for filing the reconsideration request is evident.
We cannot condone such action because to do so would open the door
to potential protracted delays possibly resulting in circumstances
negating recommended remedial action in the earlier decision.

In the instant situation, Commerce’s timely request for reconsidera-
tion (filed April 4, 1978) states: “The Department of Commerce is
hereby filing a motion for reconsideration in your decision that the
data base requirement should be formally advertised, which method
would, in our opinion, be incompatible with the degree of specificity
of the specifications and would inhibit competition.” Such request does
not advance facts or legal arguments which show that our earlier deci-
sion was erroneous; therefore, we must decline to reconsider our
March 20, 1978, decision on the merits at Commerce’s request. See
Data Pathing, Inc—Reconsideration, supra. Moreover, Commerce’s
proper request for reconsideration including the detailed statement,
filed April 10, 1978, is untimely and will not be considered. See De-
partment of Commerce—Request for Reconsideration, supra; Amer-
ican Air Filter Co—DLA, supra.

There have been situations where we have declined to reconsider
the merits of an earlier decision but at the agency’s request we have
reconsidered the recommendation for remedial action. See, e.g., Envi-
ronmental Protection Agency—request for modification of GAO rec-
ommendation, 55 Comp. Gen. 1281 (1976), 76-2 CPD 50. That type of
situation is not the case here because Commerce does not contend that
the recommendations of the March 20, 1978, decision cannot or should
not be executed. Instead, Commerce contends that the basis of the
recommendations should be overturned as erroneous.

With regard to Commerce’s untlmely filed additional ba51s——startup
time—upon which reconsideration is requested, since the matter was
untimely filed, we must decline to reconsider it.

Accordingly, we decline to reconsider the recommendations in the
earlier decision upon Commerce’s request.

Timeliness of ICC’c Request for Reconsideration

On April 3 and 4, 1978, after a conversation with a member of GAQO’s
Office of General Counsel, counsel for ICC filed letters requesting re-
consideration on behalf of ICC and explained that because he was
recently retained by ICC for such purpose he needed more time to
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furnish the required detailed statement. Counsel stated that the de-
tailed statement or withdrawal of the request would be furnished by
April 18, 1978. Subsequently, I ("’s counsel contacted another member
of the Office of General Counsc. ., GAQO and requested additional time.
The detailed statement was finally filed on April 25, 1978, a date in
excess of the 10 working days prescribed in section 20.9 of our Bid
Protest Procedures.

Informatics argues that the request for reconsideration filed by ICC
is also untimely ‘because neither letter indicated what holdings of the
March 20, 1978, decision would be contested or asserted any ground
for the request whatsoever, and neither letter conformed to the require-
ments of section 20.9. Informatics also argues that by allowing ICC
more than the time set forth in the Procedures would permit incum-
bent contractors (and Government agencies) to extend interminably
the reconsideration process by the simple expedient of changing coun-
sel. Finally, Informatics notes that ICC’s requested extensions were
granted by G.AO before Informatics had an opportunity to learn of
and oppose the extension request. Consequently, Informatics main-
tains that ICC’s request for reconsideration is untimely and should he
dismissed.

While ICC had an' opportunity to reply to Informatics’ contentions,
it elected not to do so.

The instant case is similar to a situation which arose in Lemmon
Pharmacal Company, Inc., B-186124, December 3, 1976, 76-2 CP’D
461, where the protester’s corporate counsel communicated orally with
the responsible attorney in this Office within the 10-day time limitation
of section 20.9. The protester contended that the informal and coopera-
tive attitude led to the belief that its informal, oral discussion of il
initial decision did not require an immediate filing of a formal reguest
for reconsideration. Two months later the protester filed its recon-
sideration request, which we did not consider because it was not timely
filed. The rationale for that conclusion was in part as follows:

* * * Even if Lemmon was inadvertently lulled into believing that a formal

written request for reconsideration could be delayed we neither gave express
prior approval of nor does sufficient justification exist for the 2-month delay in
filing its request for reconsideration. * = #
A reasonable, but incorrect, interpretation of the above language may
have Jed others to believe that, with express prior approval, reconsid-
eration requests could be filed beyond the 10-day time limit. For the
future, reconsideration requests must be filed within the time limit of
section 20.9 and there will be no exceptions. In the circumstances of
this case, however, fundamental fairness requires that we consider
the merits of ICC’s reconsideration request.
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Substance of ICC’s Reconsideration Request

1. Finality of a Procuring Agency’s Determination to Negotiate

ICC contends—for the first time on reconsideration—that Com-
merce’s determination to use the negotiation method rather than the
formal advertising method to satisfy its needs is final and not subject
to review by this Office or the courts. ICC refers to 41 U.S.C. § 257(a)
(1970), which provides that:

The determinations and decisions provided in this chapter to be made by the
Administrator or other agency head may be made with respect to individual
purchases and contracts or with respect to classes of purchases or contracts,
and shall be final, * * *

ICC adds that House of Representatives and Senate reports forming
the legislative history of that section stated :

The determinations and decisions so made will not be made subject to invali-
dation or challenge by the Comptroller General or the courts. * * *

ICC concludes, therefore, that this Office is not entitled to review
Commerce’s determination to negotiate rather than to advertise.

Informatics argues, citing Electric Company v. United States, 189
Ct. CL 116, 416 F. 2d 1320 (1969), that this contention is raised too
late to be a proper basis for reconsideration of a prior decision and
that ICC ignores the longstanding practices and procedures of this
Office. Informatics states that our Office, in the proper exercise of its
power to resolve bid protests, has reviewed agency. decisions to nego-
tiate and has declared such decisions to be violative of the statutory
preference for advertising when they lack a reasonable basis. In sup-
port, Informatics cites these decisions: Nationwide Building Mainte-
nance, Inc., 55 Comp. Gen. 693 (1976), 76-1 CPD 71; Sorbus, Inc.,
B-183942, July 12, 1976, 76-2 CPD 31; Cincinnati Electronics Corpo-
ration, 55 Comp. Gen. 1479 (1976), 76-2 CPD 286.

In Informatics’ view, the “finality” language of 41 U.S.C. § 257(a)
affects only the scope of review of the agency decision and our Office
has already taken this statutory language into account by limiting
its review to the question of whether the determination to negotiate
due to the impracticability of securing competition is supported by a
reasonable ground. Informatics concludes, citing Estep v. United
States, 327 U.S. 114 (1946), that the above test is appropriate when
the applicable statute describes an administrative decision as “final.”

ICC is essentially raising a new argument on reconsideration for
the first time and generally we would not consider it since it does not
show a legal error in the earlier decision. However, since the argument
is basically an attack on GAQ’s authority to review the subject matter
of the case, we believe that it is proper to consider this matter even
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though it could have been and should have been raised during .on-
sideration of the earlier decision. Of. Wright & Miller, 5 Federal Prac-
tice and Procedure § 1209 at 107 (1969 ed.).

While ICC has presented no court cases specifically interpreting the
41 T.S.C. § 257(a) “finality” and we are aware of none, we note that
there are other statutes which established “final” administrative deter-
minations. Those statutes have been interpreted as restricting only
the scope of review. For example, in F'step v. United States, the Su-
preme Court held that the “final” decisions of local boards under the
provisions of § 11 of the Selective Training and Service Act were not
subject to the customary scope of judicial review which obtains under
other statutes; local board decisions were to be overturned only if
there was no reasonable basis for them. Similarly, that is the scope of
judicial review in deportation cases where Congress made the orders
of deportation “final.” Chin ¥ ow v. United States, 208 U.S. 8 (1908).

At least since 1962, we have concluded that the “final” determina-
tions made pursuant to the current 10 T.S.C. § 2304 (1970)- which
is identical in all pertinent respects to 41 T.S.C. § 257 (a) with regard
to finality—were subject to limited review for the purpose of ascer-
taining whether any reasonable basis exists to support it. 41 Comp.
Gen. 484 (1962). As Informatics notes, the scope of review used by
our Office-—~the reasonable basis test—is the same test which would be
applied by the courts.

We believe that ICC’s contention must fail for the above reasons
and because the logical extension of ICC’s argument is that no Federal
civilian agency’s procurement determinations made under 41 U.5.C".
chapter 4—and virtually all are made under such authority---would
be subject to judicial review. There is currently no judicial precedent
supporting ICC’s contention. In fact, the opposite conclusion is clearly
the current view of the courts. See, e.g., Scanwell Laborutories v.
United States, 424 F. 2d 859 (D.C. Cir. 1970) ; Meriam v. Kunzig.
476 F. 2d 1233 (8rd Cir. 1973), cert. denied, 414 U.S. 911 (1973).

2. Commerce’s Basis to Negotiate

ICC notes that Commerce decided to negotiate this procurement,
based on the exception to the general rule of contracting for property
and services by advertising when it is impracticable to secure competi-
tion by formal advertising. In IC(’s view, specifications for an IFB
could not be drawn so as to insure “full and free competition” becanse
(1) specifications which would be certain to secure Commerce’s pro-
curement objectives would be so decisively slanted toward detailing
the practices and procedures of the incumbent contractor that another
contractor would have no practical chance of winning any resulting
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competition with the incumbent contractor, thus nullifying the legit-
imacy of the advertised procurement; and (2) on the other hand, if
the specifications were loosened in such a way so as not to favor the
incumbent contractor, the interests of the procuring agency would
thereby be inordinately depreciated.

ICC argues that past experience shows that formal advertising has
failed to result in a contract for this service and that having already
experienced the impracticability of contracting for the needed services
through an IFB, Commerce’s decision to rely on an RFP in the pres-
ent procurement must be regarded as prudent procurement man-
agement. ICC concludes that all the facts of the case support the
propriety of Commerce’s proposed negotiation.

In our view, ICC’s statements and contentions do not constitute the
submission of facts or legal arguments demonstrating that our earlier
decision was erroneous; since ICC’s concerns were fully considered
in our earlier decision, we must decline to reconsider our earlier deci-
sion with regard to this point. Date Pathing, Inc—Reconsideration,
supra.

8. “Separation of Powers”

ICC submits—for the first time on reconsideration-—that the con-
stitutional doctrine of separation of powers precludes an organization
in the legislative branch, namely the GAQ, from telling an agency in
the Executive branch how to conduct its business.

Informatics states, in reply, that ICC’s attack on the jurisdiction of
this Office to consider and decide bid protests is not raised in the proper
forum to resolve that question, nor is a request for reconsideration of
an unfavorable decision of the Comptroller General an appropriate
time to initiate it.

The purpose of our reconsideration procedure is to permit interested
parties, including the procuring agency, to present factual or legal
grounds demonstrating that our earlier decision was erroneous. Re-
consideration is not the time to present the “complete’” facts or to
present legal arguments known or available to the parties during
the consideration of the earlier decision. See Decision Sciences Corp—
Reconsideration, B-188454, December 21, 1977, 77-2 CPD 485. Here,
ICC fully participated in every aspect of the earlier decision and ICC
failed to raise this argument at that time. However, since it questions
our jurisdiction, we will consider its contention. See 1. supra.

IC (s contention does not specifically state how our earlier decision
or our bid protest resolving function violates the Constitution nor does
ICC provide any support, for its contention. With no more than ICC’s
unsupported charge, we may only respond generally by stating that,
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in our view, our rendering decisions on bid protests does not violate
the separation of powers doctrine. In support, see “BII) PROTESTS:
ABA GROUP SEES ‘SEPARATION OF POWERS' NO BAR
TO GIVING GAO BINDING PROTEST AUTHORITY.” Federal
Contract Reporter, No. 696, p. A-1 (August 29,1977).

4. Startup

The earlier decision states in pertinent part as follows:

* * % Where (1) there is no need to have the next contractor begin immedi-
ately at full production capacity and some overlap of new contractor and
incumbent is necessary and (2) where the history of a similar procurement shows
that 2 months is not long enough to produce acceptable results, we must conclude
that Commerce has failed to establish a reasonable basis (and we can perceive
none) for the 2-month start-up time limitation and the requirement is unduly
restrictive.

ICC contends that the first of two bages is nothing more than a
gratuitous statement with a venecer of plausibility making it appear
reasonable to someone who does not know the facts. IC'(Y believes
that our decision recommended splitting the work between two con-
tractors and the thrust of its argument attacks that recommendation.
It is sufficient to state the earlier decision made no such recommenda-
tion. The earlier decision is based on the uncontested facts. First, each
issue takes 3 weeks to process. The work would proceed as follows:

New
Week  Commerce Action  Old Contractor  Contractor
1 Transmits A_______. Works on A (and No work.
prior issues).
2 Transmits B________ Works on A & B No work.
(and prior issue).
3 Transmits C________ Workson A & B____ Works on C.
4 Transmits D.__.____ Workson B_______. Works on C &
D.
5 Transmits K______.__ Nowork_._________ Works on C,
D&E.

During weeks three and four, both contractors are working, but each
on separate issues. It is also c¢lear from this example that, during an
orderly transfer of work, a new contractor does not work at full capac-
ity until the third week of actual performance.

Second, under Commerce’s contemplated award and production
scheme, award is made 60 days prior to week 1 in the above example.
The earlier decision simply recommends that the 60-day period be
extended.
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The last ground is based on our Office’s alleged incorrect reading of
the history of a similar procurement. In ICC’s view, our Office over-
looked the fact that protester’s complaint was made in the context of
its preference and erroneous assumption that exhibit (1) which was
due at proposal submission time need not be computer produced, but
could be manually produced. ICC states that under protester’s mis-
conception, it would be required to produce the necessary software
within the 60 days’ startup time, and the time schedule might be an
excessive burden.

Next ICC states that, in three previous solicitations, no firm which
competed in the three procurements nor anyone else complained about
the 60-day startup period and the differences between those procure-
ments and the present procurement are meaningless insofar as the issue
of the reasonableness of the startup time is concerned.

Finally, ICC concludes that Commerce’s determination that the 60-
day startup time is a reasonable requirement falls within the embrace
of 41 U.S.C. § 257(a) and is not subject to review by this Office. With
regard to the latter contention, we have concluded above that Com-
merce’s determination is subject to review to ascertain whether there
is a reasonable basis for it.

In response to ICC’s remaining contentions, Informatics argues that
ICC conveniently ignores the factors other than software develop-
ment advanced by Informatics in demonstrating the unreasonable
nature of the 2-month startup period. Informatics made a lengthy
and detailed presentation, including a detailed chart summarizing
the impractical nature of the 2-month startup, and software develop-
ment was only one of the many production factors set forth on that
chart,

Next, Informatics explains at length how the present procurement
is substantially different from prior ones. In sum, Informatics states
that (1) in the 1970 contract, the contractor was able to use composi-
tion software prepared by the Government Printing Office and the
contractor was not required to process the difficult “complex work
units,” with the exception of single line mathematical and chemical
expressions; and (2) the schedule required in the 1970 contract per-
mitted a startup period of 38 weeks before full production was
achieved. Further, Informatics notes that after the first 2 months of
that period had elapsed, the contractor was required to process only
100 patents per week and that the solicitation gave offerors the oppor-
tunity to submit a shorter startup schedule, but ICC declined, stating :

*# * * JCC has been mindful principally of the need to recruit and train extra
staff for the project A faster rate of recruitment might affect the accuracy of

work in the early weeks, and especially in view of the stringent penalties
attached, this is a risk which ICC would prefer not to take.
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This contrasts with the current requirement of the protested RFP
that offerors be able to achieve full production, i.e., 1,100--1,200 patents
per week, in the same 2-month period.. Informatics concludes that
although Commerce granted, and ICC benefited from, the past gener-
ous startup period, both parties now would deny prospective contrac-
tors the opportunity to compete under realistic startup requirements.

It is our view that all of the facts presented on reconsideration were
thoroughly considered by our Office in arriving at the conclusion of
the earlier decision and, therefore, we affirm the conclusion reached
in that decision with regard to the startup time.

Conclusion

ICC, the incumbent contractor for over 7 consecutive years, and
Commerce both vigorously contend that negotiation rather than for-
mal advertising is the best method to maximize competition on this
procurement. Although it is most unusual for an incumbent contrac-
tor, which desires the follow-on contract, to favor maximum competi-
tion, we concur with both parties’ desire for increased competition.
After comprehensive development of this matter (this is our fifth
decision in the 7-year history of the requirement), we must conclude
that Commerce’s selection of negotiation is essentially based on its
fear that under the formalities of advertising a bid may have to be
rejected becanse of an inadvertent mistake, whereas in negotiation
that mistake may be allowed to be corrected during discussions; and,
since there are perhaps as few as two firms willing to compete for
this work, one rejected bid may be most unfortunate.

Our response tc “ommerce’s concerns is (1) such fears in and of
themselves do not .» ._stitute a valid basis for negotiation, (2) in view
of the specific and thorough requirements of the solicitation, a mistake
in the bid of one or both of, these experienced competitors seems re-
mote, and (3) in the event of a mistake requiring rejection of a bid,
the remaining bid need not be accepted if the bidder is not responsible
or the price 1s unreasonable. In the unlikely circumstance that formal
advertising should fail, then negotiation may be appropriate.

We have dificulty in understandirg why ICC and Commerce - hoth
interested in increasing competition—would object to an extension of
the 60-day startup period requested by Informatics—perhaps the only
other competitor for a contract which may approach $15 million a
vear. Informatics felt so strongly about its inability to compete that
it did not submit a response to the present solicitation. We expect that
Commerce will reasonably extend the startup time in an effort to
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increase the competition which it desired to do by issuing the original’
RFP.

Accordingly, our earlier decision is affirmed.

[ B-190632 }

Contracts—Negotiation—Offers or Proposals—Expiration—Re-
vival—Protest Action

Disappointed offeror in negotiated procurement is interested party to file pro-
test within meaning of section 20.1, General Accounting Office (GAQ) Bid Protest
Procedures, even though proposal had allegedly expired, since active pursuit of
protest can revive proposal.

Contracts—Protests—Timeliness—Negotiated Contracts—Date Ba-
sis of Protest Made Known

Where agency ordering office’s unconventional negotiated solicitation document
required schedule contractors to furnish copies of already effective contract modi-
fications by specific time, but did not warn that failure to comply would elimi-
nate contractor from consideration for award of orders, protest by contractor fol-
lowing its elimination from procurement is not ‘“based upon” any apparent
solicitation impropriety. Rather, protest was timely filed within 10 working days
after protester knew basis for protest—elimination from procurement for failure
to furnish copy of contract modification.

Contracts—Protests—Procedures—Bid Protest Procedures—Fur-
nishing Information on Protests—Rebuttal by Interested Parties

Contention by interested party (successful offeror) that its ability to respond to
protest was hampered because protest correspondence was erroneously sent to
branch officer rather than company headgquarters is without merit where different
representatives of company gave conflicting instructions as to where correspond-
ence should be sent, and in any event company had more than normal 10 working
days in which to prepare its comments.

Contracts—Offer and Acceptance—Communication of Offer Re-
quirement—Compliance

In negotiated procurement where schedule contractors were competing for
award of orders for particular project, circumstances indicate that protester
adequately communicated its offer to perform work, though it did not timely
submit copy of modification to its contract as required. Agency was obligated
to exert reasonable efforts to verify existence and contents of contract modifica-
tion.

Contracts—Negotiation—Late Proposals and Quotations—DBest
and Final Offer-——Procedural Deficiencies in Communicating

Where schedule contractors were competing for award of orders and agency
required that (1) relevant contract modifications be effected by September 19
and (2) copies of modifications be submitted to agency’s ordering office by Sep-
tember 23, accepting late copy of modification or verifying modification was
effective as of September 19 would not have amounted to acceptance of “late
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proposal,” because there was no opportunity for offeror to materially change
its offer and thereby gain unfair competitive advantage. Copy requirement was
matter of form and waiver by Government would not have prejudiced other
offerors.

Contracts — Negotiation — Offers or Proposals — Rejection —
Improper

Decision to reject schedule contractor as technically unacceptable to perform
proposed work orders solely because contractor had failed to submit copy of
extremely simple contract modification to agency ordering office—where con-
tractor had timely tiled contract modification with agency headguarters and with
reasonable effort ordering office could have verified existence and contents of
maodification - ¢learly had no reasouable basis. GAO recommends that GRA either
terminate existing orders and order Government’s requirements under protester's
schedule contract, or reopen negotiations.

In the matter of Computer Sciences Corporation, August 4, 1978:
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This is our decision on a protest by Computer Sciences Corporation
(CSC) concerning the General Services Administration’s (GSA) se-
lection of the General Electric Company (GE) to receive orders for
certain services under a GSA-GE contract. CSC contends that it
should have been selected to receive the orders under its contract with
(x3A. The principal issue involves the reasonableness of GSA’s find-
ing CSC technically unacceptable to perform the work as a result of
('S’ fajlure to meet a requirement that contractors furnish copies
of any relevant contract modifications to the GSA office conducting
the procurement by September 23, 1977.
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I. Background

A. MASC’s and Ordering Procedure

The services involved in the present procurement are for the De-
partment of the Army’s Computer Assisted Map Maneuver System
(CAMMS). GSA’s Region 6 office in Kansas City, Missouri, selected
GE for this work in October 1977, with the expected cost being $733,679
over a 3-year period. The first order ($110,000) for CAMMS services
through September 30, 1978, was issued under GE’s Multiple Award
Schedule Contract (MASC) No. GS-00C-50250 in November 1977.

GE, CSC and other companies have entered into MASC’s under
GSA’s Teleprocessing Services Program (TSP). As provided in Fed-
eral Property Management Regulations, Temporary Regulation E—47,
August 3, 1976, as amended, TSP is the mandatory method whereby
Federal agencies acquire teleprocessing services from the private sec-
tor. MASC'’s are one of the alternatives under TSP whereby agencies
can do so.

The MASC’s describe in some detail the procedures for selecting a
source for services. Briefly, paragraph D.9 of the MASC’s provides
that the principal evaluation criterion is least systems life cost. Para-
graph D.10 provides, among other things, that Government activities
selecting a source for a particular order should prepare a description
of the services needed, develop and apply technical and cost evalua-
tion criteria, including running any necessary benchmarks, and elimi-
nate from consideration sources which fail to meet the requirements.
Selecting which contractor should receive an order, in short, is on the
basis of the source which meets the user’s requirements at the lowest
overall cost to the Government.

B. Initial Phase of Procurement

By letter dated April 6, 1977, an Army procurement official invited
CSC to attend a prebenchmark conference concerning the CAMMS
project at Fort Leavenworth, Kansas, on April 18, 1977. The letter
stated that “Failure to respond in writing (letter or telegraph) [by
close of business April 15, 1977] will remove your company from fur-
ther consideration.” A total of 30 MASC vendors was contacted at this
time to determine their interest in competing for and capability of
satisfying the CAMMS requirement.

The record does not show whether CSC responded in writing to the
April 6 letter. However, CSC and other vendors did express interest
in competing for the award. CSC, GE, and three other vendors sub-
sequently passed benchmark tests.

While this process was going on, the GSA Project Manager, by
letter dated May 16, 1977, asked CSC how it would meet a CAMMS
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requirement for 80-percent reliability at the individual nser level
The letter pointed out that the reliability currently offered at that
level in CS(Ys MASC was “none,” requested a response by May 26,
1977, and warned that failure to respond would eliminate C'SC! from
further consideration for the CAMMS project.

(S responded to this inquiry and at a meeting with GSA-Kuansas
City personnel on May 27, 1977, indicated that it would take neces-
sary action to amend its MASC to provide an adequate relability
level. Apparently in confirmation of this meeting, CSC’s letter dated
June 9, 1977, to the GSA Project Manager stated in part: “CSC
INFOXNET agrees to maintain an available rate in excess of 909
reliability at the user level. INFONET will amend the schedule as
agreed upon to meet the CAMMS user reliability requirement.”

By letter to CSC dated July 25, 1977, the GSA Project Manager
stated :

Re: Multiple Award Schedule Contract Amendment and/or Additional Offerings.

The purpose of this letter is to let you know the position that we must take
with amendment to your MASC or additional offering under a MASC that could
possibly effect the evaluation of CAMMS eronontically or technically.

If a vendor has an amendment and/or additional offering for its TSP/MASC
filed or will be filed with GSA in Washington, D.(C., and may affect the CAMMS
evaluation and subsequent systems-life technically or econemically, such
change (s) must be agreed upon by the vendor and GSA and effective on or before
September 19, 1977, 4:30 pm (CDT). A copy of the signed agrecment must be
sent by the vendor to me so that it is received on or before 4:30 pm (CDT) Sep-
tembher 23, 1977.

If you bave any questions regarding this information please call me * * *
and I will discuss further with you.

(GSA states that by letters of the same date, the same information
was conveyed to the other competing vendors.

. O8C Contract Nodification

In a letter dated July 29, 1977, to GSA’s ADP Procurement Di-
vision in Washington, D.C., a. CSC representative stated :

Pursuant to a request from the GSA Regional ADP Coordinator in Kansas
City. who is processing an MASC competitive selection for the U.S. Army, Com-
puter Sciences Corporation hereby offers to improve its agreement on mainte-
nance of Network Facilities Reliability. Specifically we offer to change our entry
in subparagraph H.11.a.(2) (¢) from “none” to “90 percent.”

Since this change is clearly in the best interests of the Government, I request
that we meet as soon as possible to complete the requisite contract modification,
Please ¢all me * *# * when you can set a meeting.

The record indicates that modification No. 2 to CSC’s MASC was
signed by the GSA ADP Procurement Division contracting officer (in
Washington, 1.C\.) on August 26, 1977. Aside from the “boilerplate”
language of Standard Form 30, the modification reads in its entirety:

The atove-numbered contract for tsleprocessing Services, Industrial Group
737, Industrial 737, for the period December 17, 1976 through September 30,

1977, is hereby modified as follows: s L
The response to Subparagraph H.11.a.(2) (¢) Network Facilities Reliability
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is changed to offer a 909, availability rate for the communications network at
the individual user level, in lieu of the original “none” percent availability rate
in the current contract.

The record also reflects that at about this time there were a number
of conversations betweén various CSC personnel and the GSA-Kansas
City Project Manager. In an affidavit dated March 17, 1978, the same
CSC employee who signed CSC’s July 29, 1977, letter states that on
August 17, 1977, he met briefly with the Project Director and that:

On that occasion I remarked to him that my letter offer to GSA to change the
contract entry in question from ‘“none” to “90 percent” had been converted by
GSA into an appropriate contract modification form, which I had signed the
previous Friday or August 12, 1977.

I went on to state that I had bheen advised by GSA that the modification

would probably be signed by the Contracting Officer during the next business
week.

Mr. Linebaugh [the Project Manager] remarked that it was a load off his
mind to know that this problem was out of the way and we didn’t have to
worry about it anymore.

Another CSC employee (M. Sollenberger) in an affidavit dated
March 18, 1978, states that after August 26,1977, and prior to Septem-
ber 19, 1977, he notified the GSA Project Manager at least once by
telephone that CSC’s MASC had been amended regarding user-level
reliability, and that the Project Manager did not ask him to forward
a copy of that amendment by mail. The record also contains a copy of
an affidavit dated March 18, 1978, by another CSC employee (G.
Bishop), who states he spoke to the Project Manager on several
occasions:

On at least one of these occasions, shortly after the August 26 amendment
was signed, I called the Project Manager and informed him we had the approved
amendment. He indicated that he had already been made aware of this fact
by one of our regional personnel. During these conversations the fact that
CSC was going to be disqualified, or was disqualified, from the competition was
never brought out. During the week of September 12 * * * I asked the CAMMS
Project Manager if there was anything else that we needed to do. His response
was “no, you look in good shape.” I had several other exchanges of this type,
both bhefore and after the cut-off dates. During most of these discussions, I
asked “what else can I do?’ or “is there anything else I need to do?’ Never

was a response made that we would be eliminated or ware eliminated from
the competition.

Another CSC employee (M. Seeb), in an affidavit dated March 8,
1978, states that subsequent to August 26, 1977, and prior to September
23, 1977, he “confirmed” with the Project Manager at least once on
the phone and once in person that a CSC contract amendment changing
its communications network reliability at the individual user level
from none to 90 percent had previously been “approved.”

In this regard, GSA’s report received by our Office on March 8,
1978, states that while the Project Manager “had been notified of CSC’s
intent to amend its MASC in a timely manner, he had not, as of
September 23, 1977, seen a copy of the executed amendment.” The
Project Manager, in a memorandum dated March 17, 1978, states
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that during the CAMMS benchmark he had contact either by tele-
phone or in person with six CSC employees, including the four who
have furnished the above aflidavits. The Project Manager states that
“At no time during any of these situations did I exclude C:SC from
meeting the requirements of the 25 July 1977 letter. T did acknowledge
their statements sayving they had amended their contract, * # *7

As the dates of the foregoing documents indicate, none is con-
temporancous with the conversations in question. In addition, the
protester has not alleged any statements by any GSA officials ex-
plicitly waiving the requirement that a copy of any pertinent contract
madification be filed with GSA-Kansas City not later than September
23, 1977. GSA denies that the Project Manager ever indieated to any-
one thaf the September 23 filing requirement was waived and also
asserts that one of the Project Manager’s superiors who was involved
in the procurement frequently reminded all vendors of the September
19 and 23 cutoff dates.

As far as the record shows, CSC' did not mail or transmit in any
other fashion a copy of its MAS(C modification No. 2 to the 8.\
Project Manager in Kansas City by September 23, 1977,

D. Other Contractor's Responses

GGSA notes that, like CS(, several other contractors had stated
during the procurement that proposed contract modifications had been
submitted to the contracting officer in Washington, D.C%., but copies
of these purported modifications were not received in Kansas (ity
by September 23, 1977. Two vendors, on the other hand, did effect
certain contract modifications during the procurement and did fur-
nish copies of the modifications to Kansas City by September 23,
1977

In this connection, GSA reports that GSA-Kansas City officials
met, at GE's request, with GE representatives on September 17, 1977.
At the meeting GE asserted, among other things, that its MASC
currently provided toll-free access to certain CAMMS sites. GSA
states essentially that its officials did not agree with GE’s interpreta-
tion of the contract, that they declined to negotiate on this subject,
and that they refused a GE request to extend the cutoft dates. On Sep-
tember 20, 1977, GSA-Kansas (lity received a GE letter of the snme
date which stated in part:

In order to clarify our communications costs for the CAMMS procurement,
(General Klectric would like to withdraw all previous communications documents
which stated costs to the Government.

General Electric will provide toll-free access to all CAMMS exercise locations
mentioned in your communications request of 9 May 1977.

We believe that the language in our TSP Schedule Price List provides for
extension of toll-free uccess to new locations, when by management decision,
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it is required; the present usage of CAMMS does justify some extensions, and
therefore toll-free access is being given where not covered. * * #

We are preparing an amendment to our T'SP Schedule Contract to further
clarify our position and this amendment will be submitted in sufficient time
to be evaluated for the CAMMS procurement.

GSA-Kansas City apparently received a copy of the proposed con-
tract modification mentioned by GE on September 23, 1977. The
modification (No. 4 to GE’s MASC) was not signed by the GSA
contracting officer in Washington until September 29, 1977, and did
not become effective until that date.

GSA-Kansas City states that it maintained an “open door” policy
and that the September 17 meeting was similar to meetings held with
other vendors. It appears that there were approximately 30-40 such
meetings with vendors during the procurement.

E. Final Evaluation and Selection

After September 23, 1977, GSA-Kansas City went through a final
evaluation and selection process. An initial “findings and determina-
tions” (source selection) memorandum dated October 7, 1977, was
later superseded by a selection memorandum dated October 25, 1977.

In arriving at his determination, the GSA official making the selec-
tion considered the fact that during the procurement several offerors
had submitted letters which, if considered as part of their offers, could
affect their eligibility for award or their costs. These included CSC’s
June 9, 1977, letter, supra, concerning reliability at the user level;
GE’s September 20, 1977, letter, supra, concerning toll-free access; a
letter from a third vendor dated September 22, 1977; and a letter from
a fourth vendor dated July 8, 1977. None of these letters were accom-
panied by copies of MASC modifications which had become effective
not later than September 13, 1977, nor were copies of such effective
contract modifications furnished to GSA-Kansas City by Septem-
ber 23, 1977.

The October 7 selection was on the basis that the various letters
including CSC’s and GE’s could be considered either as price reduc-
tions under section D.19 of the MASC’s or as “management decisions”
resulting in reduced costs under section H.4.F. of the MASC’s. On this
basis, GE’s system life cost for CAMMS ($733,679) was lower than
any other vendor’s.

However, after consulting with GSA-Washington, the selection offi-
cial, as noted in his October 25 statement, decided that the various let-
ters could not be accepted under either section 1.19 or H4.F. in the
absence of contract modifications implementing their contents. Appar-
ently, there was doubt that the offerings in the letters would be con-
tractually enforceable absent contract modifications. On this basis,
GE was the technically acceptable vendor with the lowest system life
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cost ($1,445,872). Though CSC’s cost was lower ($1,061,467) it was
considered technically unacceptable because it had not submitted by
September 23, 1977, a copy of a contract modification increasing its
reliability at the user level as CSC’s June 9 letter had indicated would
be done.

The Qctober 25, 1977, selection memorandum concluded :

If all of the letters referred to above could be accepted by the Project Manager
under MASC Sections D.19 and/or H.4.F, then the GE MASC should be selected
for CAMMS support with an evaluated systems life cost of $733,679. If none of
the letters referred to above can be accepted by the Project Manager (for reasons
discussed above), then the GE MASC be selected for CAMMS support with an
evaluated systems life cost of $1,443,872.

As evident from the above, insofar as the selection of a MASC for CAMMS
support is concerned, the question of acceptability of the various letters referred
to above under MASC Section D.19 and/or H.4.F is mute; in that the GE MASC
would be selected in any case. Further, because the GE MASC has in fact heen
amended (albeit subsequent to the 9/19/77 cutoff date) to provide the additional
services at no additional cost (referred to in the GE letters dated 9/20/77),
CAMMS support under the GE MASC would be provided at the lower systems
life cost of $733,679 regardless of whether the selection is based on that figure
or the higher “evaluation” figure of $1,443,872.

Both GSA and GE assert that the selection was actually based upon
GE’s system life cost of $1,445,872.

We note in this regard that if the source selection ofticial had con-
sidered the fundamental “cutoff” for source selection purposes to be
the actnal contract modifications which had become effective not later
than September 19, 1977, regardless of whether GSA-Kansas City
had received copies of such modifications by September 23, 1977, CSC
would have been technically acceptable and its evaluated systems life
cost of $1,061,467 would have been lowest. GE’s cost would have been
81,445,872, because it was not until GE’s contract modification No. 4
became effective on September 29, 1977, that GE’s cost was effectively
reduced to $733,679.

Finally, the selection official has indicated that on September 22,
1977, he contacted GSA-Washington to explore the possibility of in-
dependently verifying which vendors had effected contract modifica-
tions by September 19, 1977. e was told essentially that such requests
had a lower priority in relation to GS.A-~Washington’s other work,
but that higher priority could possibly be given if it was necessary to
check only one modification to one vendor’s MASC.

II. Procedural Issues

A. Is O8C an Interested Party to File Protest?

GE questions the “standing” of C'SC to file a protest under our Bid
Protest Procedures, 4 C.F.R. Part 20 (1977). GE alleges that the ex-
piration of CS(’s MASC on September 30, 1977, and its replacement
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by a modified MASC on October 6, 1977, operated as a total revoca-
tion of CSC’s offer to the Government, and that CSC was therefore
legally ineligible for award at the time GSA selected a contractor for
the CAMMS project (October 28, 1977).

4 C.F.R. §20.1 provides that an “interested party” may protest to
our Office the award of a contract by a Federal agency. The fact that a
proposal has expired does not mean the offeror is not an interested
party to protest, because by actively pursuing a protest the offeror can
revive its proposal. Riggins & Williamson Machine Company, Inc., et
al., 54 Comp. Gen. 783, 789 (1975), 75-1 CPD 168. In any event, CSC
points out that its fiscal year 1977 MASC was renewed by GSA effec-
tive October 1, 1977. CSC is sufficiently interested to file a protest
with our Office.

B. Is C8C’s Protest Timely ?

GSA contends that the protest is untimely because section 20.2(b)
(1) of our Bid Protest Procedures provides that protests based upon
alleged improprieties in any type of solicitation which are apparent
prior to the bid opening or closing date for receipt of proposals must
be filed prior to bid opening or the closing date for receipt of pro-
posals. GSA interprets the protest as being based upon the establish-
ment in GSA’s July 25, 1977, letter of the requirement that copies of
contract modifications be filed in GSA’s Kansas City office by Septem-
ber 23, 1977. The agency believes that its July 25, 1977, letter was
either an “adverse agency action,” or established an apparent solici-
tation impropriety which CSC was required to protest prior to the
time for filing the modifications.

By definition (4 C.F.R. § 20.0(b) (1977)), adverse agency action oc-
curs only after a protest has been filed with an agency. GSA’s July 25,
1977, letter cannot be an adverse agency action because CSC had not
filed a protest with GSA prior to July 25.

Further, we do not think the protest is based upon any alleged
impropriety in the solicitation which reasonably should have been
apparent to CSC prior to September 23, 1977. GSA cites in this con-
nection several cases where protesters, after submitting proposals, con-
tended that the Government’s requests for proposals (RFP’s) had not
allowed them sufficient time to prepare their proposals (e.g., Unicare,
Ine., B--181982, September 4, 1974, 74-2 CPD 146, and United Termsi-
nals, Inc., B-186034, April 27, 1976, 76-1 CPD 286). Such protests are
untimely because (1) the closing date for receipt of proposals is ex-
plicitly set out in the RFP and * well known to be a firm cutoff unless
extended, and (2) an offeror at the time it is preparing its proposal is
in a position to reach a decision whether it believes the RFP allows
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sufficient time for proposal preparation or not. Thus, such protests
are based upon alleged solicitation improprieties which were *appar-
ent,” and, as (3SA correctly points out, an offeror cannot acquiesce in
the ground rules of the procurement and protest those ground rules
later when award has been made or is about to be made to another
offeror. See Kappa Systems, Inc., 56 Comp. Gen. 675, 687 (1977),
77-1 CPD 412.

However, it does not logically follow that every protest filed after
submission of proposals concerning compliance with an RFP provi-
sion which was stated in mandatory terms is essentially based upon an
apparent solicitation impropriety and is likewise untimely. .\ protest
is “based upon” a solicitation impropriety only if, considering the
nature of the solicitation provision, the impropriety reasonably should
have been apparent to the offeror before it submitted its proposal. In
other words, an offeror preparing its proposal cannot reasonably be
expected to anticipate every conceivable way in which an agency
might somehow misapply or misinterpret mandatory solicitation
provisions. If RFP provisions are somewhat unclear or are subject
to intepretation as to how they might be applied in any of a variety of
concrete factual situations which might arise during a procurement,
a protest after'award challenging the way the provisions were applied
during the evaluation and selection process may be considered timely.
See, generally, Computer Machinery Corporation, 55 Comp. Gren. 1151
(1976), 76-1 CPD 338; Ameam Nowak Associates, Inc., B- 187253,
November 29, 1976, 76-2 OPD 454; Telos Computing Inc., 57 Comp.
Gen. 370 (1978), 78-1 CPD 235.

It is noteworthy that the present procurement did not involve a
conventional solicitation document such as an RFP. The pertinent
solicitation document was GSA’s July 25, 1977, letter which required
that copies of contract modifications be filed in Kansas City by Sep-
tember 23, 1977. The letter did not warn that failure to do so would
result in an offeror being eliminated from the competition. In these
circumstances, we see no reason why an impropriety in the solicitation
reasonably should have been apparent to CSC prior to September 19,
1977.

The applicable standard for determining the timeliness of CSC’s
protest is 4 C.F.R. § 20.2(b) (2), i.e., protests other than those based
upon apparent solicitation improprieties must be filed within 10 work-
ing days after the basis for protest is known or should have been
known, whichever is earlier. CSC timely filed its protest within 10
working days after it was advised by GSA in November 1977 why
it had been eliminated from consideration.
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C. Did GE Receive Opportunity to Comment?

GE has complained several times that its ability to respond to the
protest was hampered because pertinent protest correspondence was
erroneously forwarded to its Washington, D.C., sales office rather
than to the cognizant GE headquarters office in Rockville, Maryland.
In this regard, we do not know what instructions GE gave to GSA
or to the protester about where to forward correspondence. How-
ever, our Office began forwarding protest correspondence to the GE
Washington office on November 23, 1977, at the request of a GE repre-
sentative in that office. We continued to send correspondence to that
office until March 9, 1978 (approximately 1 month before the record
in the case closed), when we were informed for the first time by a
GE representative at Rockville that GE wanted all correspondence
sent to its Rockville office.

In these circumstances, we see no merit in GE’s complaint. It is
up to GE to decide where it wants protest correspondence sent and
to advise other parties accordingly. In addition, the record shows that
GE had more time to prepare its comments in this case than the
normal amount of time (10 working days) provided in our Bid Pro-
test Procedures for commenting on an agency report (4 C.F.R.
§20.3(d) ). .

ITI. Substantive Issue

A. Protester’s Position

CSC believes that the requirement established in the GSA Project
Manager’s July 25, 1977, letter that copies of any pertinent contract
amendments be filed with GSA’s Kansas City office by September 23,
1977, was, under the circumstances, a mere formality. The protester
stresses there is no question that its MASC had been effectively
amended before the cutoff date to provide the reliability level GSA
had required and asserts that its contract could not be “unamended”
for failure to send a copy to a particular GSA official.

Further, CSC believes it cannot be seriously contended that it was
too great an administrative burden for GSA-Kansas City to check
with GSA-~Washington and confirfn the existence of contract amend-
ments effective as of September 19, 1977, particularly since only five
vendors were competing in the procurement and CSC’s amendment
involved such a simple change to its contract. The protester believes
that to eliminate a vendor from consideration for a million dollar
award in these circumstances—where the GSA Project Manager had
repeatedly received oral advice that CSC’s contract amendment was
being accomplished, and where the Project Manager’s July 25, 1977,
letter (contrary to two prior requests for information from the con-
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tractors) had included no warning about the consequences of failure
to submit a copy of a contract amendment-—is a decision which exalts
form over substance, and represents an abuse of the agency’s procure-
nient. authority which cannot be allowed to stand.
B. dgeny's Position

(3S.A believes this case is analogous to a late propos sal situation, The
agency points out that it is well established that to insure fairness io
all offerors in a negotiated procurement there must be a common cut-
off date for submission of best and final offers, and that proposals not
submitted on time must be rejected, citing 48 Comp. Gen. 583, 502
(1969). 50 id. 1 (1970), 50 #d. 117 (1970), 52 id. 161 (1972) and other
authorities. The agency states that “firm ground rules” therefore had
to he established in the present procurement, and that GSA attempted
to accomplish this by the Project Manager’s July 25, 977, letter which
set common cutoff dates applicable to all vendors. GSA maintains
that consistent with the ground rules, any contract amendments re-
ceived after the cutoff dates were properly treated as late and were
not considered. To do otherwise, the agency believes, would have been
prejudicial to vendors which submitted copies of their amendments on
time. The agency reasons that CSC’s only effective offer was its MASC
and amendments thereto which had been received by GSA-Kansas City
prior to the September 23, 1977, cutoff date, which, however, did not
satisfy the Army’s technical requirements hecause it provided relia-
bility at the user level of “none.” Thus, in GSA’s view CSC was neces-
sarily rejected as technically unacceptable, and GE was properly
selected as the technically acceptable vendor with the lowest cost.

(3SA points out that the requirement for contractors to furnish per-
tinent MASC information to the local ordering office is not incon-
sistent with the MASC’s, and that this requirement was established
because it would be too great an administrative burden for the GSA.
Washington he‘ldquqrterq to distribute this information. GSA notes
that there are 32 MASC’s in existence, and that over 500 delegations of
authority to use the Teleprocessing Services Program have been made.

Further, the agency maintains that GSA-Kansas City could not
rely on oral notification of a contract modification (and subsequent
documentary proof) because this would not have allowed proper
analysis and evaluation within the very short amount of time allotted
for the evaluation in this case (September 23-September 30, 1977).
Tt was anticipated that the CAMMS services would begin on October 1,
1977. The agency points out that a contract modification might be
complex or contain carefully worded stipulations or conditions.

GE, similarly, comments that under the MASC’s selections must be
made based upon the information made available by the contractors
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to the ordering offices, as indicated by paragraphs D.17 and D.18 of
the MASC’s which obligate contractors to distribute their pricelists
and amendments thereto to ordering offices.

0. Discussion

The essential facts in the case are reasonably clear. A GSA ordering
office in Kansas City conducted a procurement which was to lead to
the selection of one of several schedule contractors to receive orders
for certain services. The ordering office required that the competing
contractors (1) accomplish any contract modifications pertinent to
the procurement not later than September 19, 1977, with the GSA office
in Washington, D.C., responsible for processing such modifications,
and (2) provide copies of such modifications to Kansas City not later
than September 23, 1977.

The ordering office had told the protester that for the purposes of
this procurement it was technically deficient in one respect (reliability
at the user level). The protester replied in writing that it would
modify its contract to correct this deficiency and did so well before
September 19. There were oral statements by the protester to the GSA
official conducting the procurement in Kansas City that the modifica-
tion had been accomplished. However, the protester failed to furnish
a copy of the modification to Kansas City by September 23.

Reasoning that the selection had to be based on the results as of the
two “cutoff” dates, the ordering office decided that—due solely to the
fact that a copy of the contract miodification described by the pro-
tester had not been received—the protester was technically unaccept-
able, and selected GE as the technically acceptable vendor with the
lowest cost. Subsequent to September 23, a GE contract modification
had the effect of reducing its costs below the figure at which the
agency states the selection was made.

We believe the basic issue in the present case is whether CSC made
an offer prior to September 19, 1977, to perform the required services
for the CAMMS project, including reliability at the user level of
80 percent or better. An offer to be effective must be communicated to
the offeree. 37 Comp. Gen. 37 (1957). We think the offeree here was
not the GSA Washington office which processed CSC’s contract modi-
fication, but the GSA-Kansas City office which was conducting the
C.AMMS procurement.

In formally advertised procurements, as in 37 Comp. Gen. 37,
there are rather strict rules as to how the communication of bids is
to be accomplished. Negotiated procurements are characterized by
greater flexibility, although it is required that proposals be submitted
. by a common cutoff date. In the present case, the Project Manager’s
July 25, 1977, letter amounted to a notification that “best and final”
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otfers had to be finalized by the cutoft date of September 19, 1977, The
letter further required that any portion of those offers not already
in the hands of the procuring oflice be furnished not later than Sep-
tember 23, 1977. There was no warning that failure to comply with
this communication requirement might or would result in the rejec-
tion of an offer.

Considering CSC’s participation in the procurement through its
letters, satisfactory performance of the benchmark tests, execution of
contract modification No. 2 and oral advice to GS.A-Kansas ('ity con-
cerning the modification, there 1s no question that :8.\-Kansas City
was on notice of an oftfer by CSC to perform the CAMMS services,
That ('S failure to comply with the formalities of comniunication
required by the agency was not a material defect in its offer is also
clear. If GS.A-Kansas City had issued an order to CS(' on Septem-
ber 24, 1977, without having received a copy of CS(¥s contract modi-
fication No. 2, there 1s no question that CS(' would have been obligated
to furnish the CAMMS services with reliability at the individual
user level of 90 percent becanse ('SC' in finalizing its offer prior to
the Neptember 19 cutoff date had contractually obligated itself to do
s0 by modifying its contract.

In these circnmstances, we believe it was incumbent upon the respon-
stble (1SA officials in Kansas (lity to make reasonable efforts to verify
the contents of CSC’s offer to the extent necessary. The principle
involved is similar to cases where it has been held that reasonably
available deseriptive data on file with the Government before bid
opening may properly be used to establish whether the produet bid
is equal to a brand name product (see Cwminins-Wagner Co. Tne..
et al., B-188486, June 29, 1977, 77-1 CPD 462 and decisions cited}, or a
sitnation where reasonable efforts to examine prior contract drawings
referenced in a bid may resolve a bid ambiguity (Sentinel Electronies.
Tne., B-183681, June 24, 1976, T6-1 CPI>403).

In this connection, the “late proposal” analogy advanced by GGSA
ix inapposite. The rationale underlying strict application of the late
proposal (and late bid) rules is to prevent even the slightest possi-
bility of any offeror gaining an untair competitive advantage by being
able to make material changes in its offer after the cufoff date and
time. As already indicated, the offers in this case consisted of the sub-
missions made to GSA-Kansas City during the procurement along
with the contract modifications implementing those submissions which
had been made effective not later than September 19, 1977. For GSA-
Kansas City to have verified the existence of a contract modification
which had been made not later than ‘September 19, 1977, or to have
accepted a late copy of such a modification, would not have involved



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 641

any material change whatsoever in the offer; in other words, whether
an offeror met the “copy requirement” could not affect the price, qual-
ity, or quantity of its offer. The copy requirement was a matter of
form, established for the Government’s convenience to expedite the
evaluation of offers. For the Government to waive a solicitation re-
quirement of this kind for an offeror which failed to comply works
no prejudice to other offerors which did comply. See, in this regard,
40 Comp. Gen. 321, 324 (1960).

Further, we are not persuaded that GSA-Kansas City made rea-
sonable efforts to verify the contents of CSC’s offer. Initially, the argu-
ment that it was impracticable to verify the existence of contract
modifications because the selection was to be made within a week after
September 23, 1977, is completely undercut by the fact that GSA-
Kansas City spent 5 weeks evaluating the offers and making a selec-
tion. During this time, GSA-Kansas City was in contact at least twice
with GSA-Washington to obtain advice concerning the procurement.
Further, the protester has obtained and submitted a copy of a memo-
randum dated October 17, 1977, by an Assistant Commissioner of
GSA’s Automated Data and Telecommunications Service in Washing-
ton, D.C. The memorandum shows that GSA-Washington examined
the contracts of the five vendors competing in the CAMMS procure-
ment to determine, among other things, what contract modlﬁcatlom
were in effect by September 19, 1977.

There was a total of eight such modifications. Copies of some of
these had been submitted to GSA-Kansas City by September 23, 1977.
However, GSA states that in addition to CSC, three vendors had indi-
cated that contract modifications relevant to the procurement were
being processed, but had failed to submit copies of the modifications
to Kansas City. In this regard, it seems clear from the record that the
possible modifications spoken of by two vendors (GE and Control
Data Corporation) could not have become effective by September 19,
1977. Also, it became clear at an early stage in the evaluation that
regardless of possible modifications by a third vendor (United Com-
puting Services, Inc.), its evaluated system life cost would not be low-
est in any event. This left only one pre-September 19 modification
needing verification—CSC’s. Considering the extremely simple nature
of this modification, we believe it is clear that with a reasonable effort
its existence could have been verified by GSA-Kansas City.

For the foregoing reasons, we believe GSA’s decision to reject CSC’s
offer as technically unacceptable clearly had no reasonable basis. It is
apparent that but for the lack of reasonable efforts by GSA to verify
the contents of CSC’s offer, CSC would have been considered tech-
nically acceptable. It is also apparent that under G:SA’s own reason-
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ing in making the selection, had CSC* been technically aceeptable
would have been the vendor selected, because its evaluated system Iife
cost was lower than the cost figure which was the basis for selecting
GE. The fact that a GE contract modification effective September 29,
1977, had the result of further reducing the costs the Government ex-
peeted to pay for the CAMMS services is immaterial, as this modifiea-
tion was not accomplished prior to the September 19, 1977, entoft date.

IV. Conclusion and Recommendation

The protest is sustained. In view of this conclusion, it 1s unnecessary
to address other issues raised by the protester.

GSA has furnished an estimate that as of March 16, 1978, 1t would
cost $290,657 to change from GE to CSC as the CAMMS vendor
(817500 changeover costs plus $273,157 differential between GE and
(S estimated costs for the period April 1978— September 1980).
The $290,657 figure does not include the amounts, if any, which GE
might recover as a result of any clainis against the GGovernment.

GE suggests that any termination for convenience under the cir-
cumstances of this protest would be wrongful and would entitle it to
recover damages in the form of its anticipated profits. In this regard,
the law is clear that settlement of a termination for convenience does
not include anticipated profits. See FPR § 1-8.303 (a) (2d ed. amend.
103, March 1972) and Nolan Biothers, Incorporated v. llnited States,
405 F. 2d 1250 (Ct. CL. 1969). Even in cases where the Conrt of Claims
believed that the Government had wrongfully canceled contracts (John
Reiner & Co. v. United States, 325 F. 2d 438, Brown & Son Electric
Co. v. United States, 325 F. 2d 446 (Ct. Cl. 1963) ) recovery of antici-
pated profits was not allowed.

Further, we note that section ). 11 of the MAS(C’s provides in per-
tinent part:

e. Termination of Orders by the GSA Contracting Officer.

The right is reserved‘by the GSA Contracting Officer to terminate orders for
services under this contract. One basis for a termination of an order by the
(8A Contracting Officer is the failure of the ordering ageney to reimburse GSA
for payments to the Contractor from the GSA ADP Fund. [Italle in original.i

We recommend that GSA either (1) expeditiously terminate any
orders for CAMMS services issued under GE’s MASC and order any
further requirements for these services under (\SC’s MASC, or (2)
reopen negotiations, establish a new common cutoft date, make a selec-
tion, and terminate any orders issued under GE’s MASC in the event
a contractor other than GE is selected. By letter of today, we are ad-
vising the GSA Administrator of our recommendation.

This decision contains a recommendation for corrective action to be
taken. Therefore, we are furnishing copies to the Senate Committees
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on Governmental Affairs and Appropriations and the House Com-
mittees on Government Operations and Appropriations in accordance
with section 236 of the Legislative Reorganization Act of 1970, 31
U.S.C. §1176 (1970), which requires the submission of written state-
ments by the agency to the committees concerning the action taken
with respect to our recommendation.

[ B-191927 ]

Pay—Promotions—Temporary—Saved Pay—Items for Inclusion
or Exclusion

A Navy enlisted member appointed as a temporary officer under 10 U.8.C. 5596
(1976) may not receive an Incentive Bonus authorized for officers under 37
U.8.C. 812¢ in addition to the “saved pay and allowances” of an enlisted member.
Such bonus is only an item of pay of the temporary officer grade to which the
member is appointed or promoted. However, if his pay and allowances entitle-
ment in his officer status, including the bonus, exceeds his pay and allowances as

an enlished member (under saved pay) he is entitled to be paid as an officer
including the Nuclear Career Annual Incentive Bonus.

In the matter of Ensign Fredric F. Feldhaus, USN, August 4, 1978:

The question to be decided in this case is whether a Navy enlisted
member serving as a temporary officer but receiving the “saved pay
and allowances” of an enlisted member, may be paid the Nuclear
Career Annual Incentive Bonus which is authorized only for officers.

The question was presented by letter dated April 12,1978 (NFO-1),
from the Officer in Charge, Navy Finance Office, New London, Con-
necticut, concerning a payment to be made to Ensign Fredric F. Feld-
haus, USN, 277-84-5550, and has been assigned submission number
DO-N-1290 by the Department of Defense Military Pay and Allow-
ance Committee.

The member was appointed a temporary officer pursuant to 10 U.S.C.
5596 (1976), subsection (f) of which states in pertinent part:

# ¥ * A person receiving a temporary appointment under this section may not
suffer any reduction in the pay and allowances to which he was entitled because
of his permanent status ai the time of his temporary appointment, or any re-

duction in the pay and allowances to which he was entitled under a prior tem-
porary appointment in a lower grade.

In implementation of 10 U.S.C. 5596 (f), the Department of De-
fense Military Pay and Allowances Entitlements Manual, paragraph
10292 states in part that such a temporary officer may be paid at all
times while serving the greater of:

(1) The pay and allowances of the grade to which appointed or promoted,

or (2) The pay and allowances to which he was entitled at the time his appoint-
ment or promotion became effective * * *,
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Under those provisions of law and regulations the member in this case
is receiving the pay and allowances of his enlisted status presumahbly
since that is a greater amount than the pay and allowances he conld
receive as an officer.

The question, in effect, is whether it is proper to construe the Nuelear
Career Annual Incentive Bonus as an item of an officer’s pay and al-
lowances in determining saved pay, or whether an officer may draw
the pay and allowances of an enlisted member (under saved pay)
and also be entitled to receive the Nuclear Career Annual Incentive
Bonus.

The Nuclear Career Annual Incentive Bonus is an item of “special
pay,” authorized under 37 U.S.C. 812c to be paid annually to certain
officers of the naval service. It is not payable to enlisted members, Both
10 U.S.C. 101(27) and 37 U.S.C. 101(21) define the term “pay™ to
include special pay. We have held that special pay (proficiency pay)
authorized an enlisted member may be paid to a temporary ofticer as
part of the saved pay to which he was entitled in his enlisted status.
48 Comp. Gen. 12 (1968). Conversely, the special pay in this case
authorized to the member in his officer status may not be paid to him
in addition to his enlisted pay.

While the pay and allowances to which a member was entitled in
his permanent grade at the time of his temporary appointment are not
to be reduced by reason of the temporary appointment, the savings
provision does not authorize a subsequent increase in the amount of
the pay and allowances of the permanent grade so that the member
would receive more than he was entitled to at the time of the temporary
appointment and also more than the pay and allowances to. which he
would be entitled by reason of his temporary position. 47 Comp. Gen.
491, 493 (1968) and cases cited therein. Consequently, an officer may
not draw the pay and allowances of an enlisted member under saved
pay and be entitled to receive an officer’s Nuclear Career Annual In-
centive Bonus. Such bonus, if otherwise proper, is only an item of the
pay and allowances of the temporary grade to which the member is
appointed or promoted. However, if the membe1’s entitlement to pay
and allowances as an officer, including the bonus, exceeds his saved
pay entitlement, he should be paid as an officer. 47 Comp. (ten. 491.

The question is answered accordingly.

[B-103315 ]

Transportation—Travel Agencies—Use Approved

Official passenger travel may be purchased from travel agents where American-
flag carriers cannot furnish the transportation and it is administratively deter-
mined that substantially lower air fares are offered through the travel agents.
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In the matter of procurement of official overseas air travel from
travel agents in foreign countries, August 7, 1978:

The Agency for International Development (AID), Department
of State, requests an exception from regulations which prohibit the
use of travel agents in the procurement of official passenger travel
except when the travel cannot be purchased from branch offices or
general agents of American-flag carriers in foreign countries. See 4
C.F.R. 52.3 (1977) ; 6 Foreign A ffairs Manual 128.2-1 (1970).

The Director of the AID office in Thailand reports that personnel
of his office are involved in substantial foreign travel in Southeast
Asia, the majority of which cannot be furnished by American-flag
carriers. He points out that by adhering to a policy of purchasing
this transporation from branch offices and general agents of American-
flag carriers, the Government is paying fares published by the Inter-
national Air Traffic Association (IATA) which he reports are ap-
proximately 30 percent higher than the fares available from a number
of reputable travel agents for the regional travel furnished by foreign-
flag carriers. AID requests that an exception be made in the regulation
to authorize procurement of official passenger travel from the travel
agents where American-flag carriers do not furnish any part of the
transportation and lower air fares are available through the travel
agents.

In 47 Comp. Gen. 204 (1967), the use of travel agents was author-
ized where it was administratively determined that the group travel
arrangements available from travel agents offered substantial savings
over regular air fares. Tickets for the transportation were to be pur-
chased by the traveler, and appropriate travel advances to cover the
cost of the procurement were authorized. Government transportation
requests were not to be used.

Subsequent to that decision, however, Congress passed the Inter-
national Air Transportation Fair Competitive Practices Act of 1974,
" Pub. L. 93-623, 88 Stat. 2102 (1975), 49 U.S.C. 1517. Section 5 of
that Act, known as the “Fly America Act,” requires among other
things, that all ‘Government-financed air travel of passengers and
property, between two places outside the United States, be on Ameri-
can-flag carriers to the extent service on those carriers is available. The
Act further requires the Comptroller General to disallow any expendi-
ture from appropriated funds for payment of air transportation to a
foreign-flag carrier unless there is a showing of satisfactory proof of
the necessity for the use of the foreign-flag carrier. '

AID advises that American-flag carriers are and will continue to be
used where those carriers can perform all or any part of the trans-
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portation. AID further advises that it has been administratively de-
termined that substantial savings will accrue to the Government if
official passenger travel is purchased from reliable travel agents instead
of from the branch oftices and general agents of American-flag carriers
which do not furnish any part of the actual transportation.

Based on the information that American-flag carriers do not furnish
the transportation under consideration, and that it has been adminis-
tratively determined that substantial savings accrue to the Govern-
ment, the procurement of official passenger travel from the travel
agents is approved.

[ B-191351

Compensation—Periodic Step—Increases—Waiting Period Com-
mencement—Promotion and Demotion

"The rules governing waiting periods for step increases on resumption of former
grade and step following a temporary promotion are not for application where
an employee is demoted under an adverse action from a permanent promotion
position and returned to his formier grade and step in which he performed
satisfactorily.

Compensation—Periodic Step~Increases—Equivalent Increases—
What Constitutes

Where an increase in pay on promotion constitutes an equivalent increase under
6 U.8.C. 5333 (a) (3) (A) and Subchapter 84-8(b), FPM 990-1, the effective date
of such promotion would be the inception @ate for a new waiting period, and
the fact that employee was demoted and returned to his former grade and step

would not negate the promotion date as the inception date of that new waiting
period for a periodic step-increase in the lower grade.

In the matter of Robert L. Morton—periodic step-increase, Au-
gust 7, 1978:

This action is in response to a letter dated February 16, 1978, refer-
ence 953, from Ms. Josephine Manzanares, Authorized Certifying
Ofticer, Bureau of Reclamation, Department of the Interior, requesting
an advance decision concerning the waiting period for a within-grade
increase and the proper timing for the granting of such increase in the
ase of Mr. Robert I.. Morton, a former Bureau of Reclamation em-
ployee who transferred to the Department of Energy, effective Octo-
ber 1, 1977.

The submission states that on September 29, 1974, the employee

ras granted a within-grade increase from the eighth to the ninth step
of grade (38-11, in his position as power area dispatcher, 301 series.
TUnder normal circumstances, his next within-grade increase would
not have been due until September 25, 1977, to satisfy the 3-year wait-
ing period requirement contained in 5 U.S.C. 5335(a) (3). However,
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on November 9, 1975, the employee was promoted to grade GS-12 as
Chief, Fort Peck Area Dispatching Field Branch, in the same series,
with his salary set at the fifth step of that grade.

The submission states that the employee served in that capacity
until July 19, 1977, when he was downgraded under an adverse action
to his former position of grade GS-11. Based upon Department of In-
terior Regulation 370 DM 531.2.1, the employee was returned to and
resumed the pay of the ninth step of grade GS-11 because it was de-
termined that he had formerly held and satisfactorily performed the
duties of that position during his continuous period of service. How-
ever, the question has been raised as to the correct timing of the grant-
ing of the employee’s next within-grade increase to step 10.

According to the submission, the personnel office serving the em-
ployee is of the opinion that based on the last sentence of the before-
cited provisions of the Department of Interior regulation, his pro-
motion to grade GS-12 should be treated in the same manner as a
temporary promotion, that is, for the purpose of the waiting period
for the within-grade increase at the lower grade, treating the promo-
tion as though it never occurred. This would permit the employee to
be eligible for a within-grade increase to the tenth step of grade
GS-11, effective September 25, 1977.

In contrast to that position, the payroll office of the Bureau of Rec-
lamation expresses the view that the employee’s promotion to grade
GS-12 may not be disregarded and the rules governing temporary
promotions are inapplicable since the position to which promoted
and from which demoted was a permanent position. As a result, it
is believed that under the equivalent increase rule the date of promo-
tion would begin a new waiting period for his next within-grade
increase at the lower grade. It is suggested, however, that two possible
dates for the granting of his next within-grade increase exist: (1) two
years from the effective date of his promotion to grade GS-12 (No-
vember 9, 1975), in recognition of the fact that he was promoted to
and served in step 5 of that grade; or (2) 3 years from the effective
date of his promotion to grade GS-12 because he was in the ninth
step of grade GS-11 at that time.

The Department of Interior Regulation 370 DM 531.2.1, provides
as follows:

Subechapter 2. Determining Rate of Basic Compensation

.1 General Provisions

A. If a change to a lower grade is the result of unsatisfactory performance,
adjustment shall be made to the minimum rate of the lower grade, unless the
employee is changed to a position formerly held during his current continuous
period of service and he performed the duties of that position satisfactorily.
In the latter case, pay may be adjusted to any rate which does not exceed the
rate the employee would have attained in the position to which he is being
changed had he remained therein.



648 DECISIONS OF THE COMPTROLLER GENERAL 157

The foregoing provisions are based on Subchapter $24a(2) of Book
551, Federal Personnel Manual (FPM) Supplement 9901, which pro-
vides in part in subsection (¢) thereof that:

(e) * * * when an employee is * * * demoted, the agency may pay him at
any rate of his grade which does not exceed his highest previous rate * * *,

It is clearly evident that the Department of Interior regulations
reasonably establishes the rate of pay payable to an employee on
demotion at a specific rate not to exceed his highest previous rate as
authorized by the FPM. However, notwithstanding the langnage of
the last sentence thereof, wherein it states that the rate will not, exceed
the rate the employee would have attained in the position to which
changed had he remained therein, it is our view that such language
does not create an entitlement in the employee to use all of the time
since first attaining the ninth step of grade GS-11, as part of the
waiting period for a periodic step-increase required under the pro-
vision of 5 U.S.C. 5335(a) (3).

With regard to the waiting period for periodic step increases, 5
T7.8.C. 5335 provides in part that:

(a) An employee paid on an annual basis, and occupying a permanentf, posi-
tion within the scope of the General Schedule, who has not reached the maximmn
rate of pay for the grade in which his position is placed, shall be advanced in

pay successively to the next higher rate within the grade * * * following the
completion of-—

L4 * % * * *® *
(8) each 156 calendar weeks of service in pay rates 7, 8 and 9; subject to the
following c¢onditions :
(A) the employee did not receive an equivalent increase in pay from any cause
during that period * * *.
Based on the foregoing Code provisions, Subchapter 84-7b of Book
331 of FPM Supplement 990-1 provides in part that:

(b) A waiting period begins:
* ® *® R ) * *

(3) on receiving an equivalent increase.

Subchapter S4-8(b) of Book 531 of FPM Supplement 990-1 de-
scribes an equivalent increase as an increase or increases in an em-
ployee’s rate of basic pay equal to or greater than the amount of the
within-grade increase for the grade in which the employee is serving,

When the employee was promoted from grade GS--11, step 9 to
(3S-12, step 5 in November 1975, his increase in pay by that promo-
tion constituted an equivalent increase and, thus, would be the incep-
tion date for a new waiting period. The fact that the employee was
later demoted and returned to his former grade and step would not
negate the new waiting period since at the time the promotion was
proper and he received the benefits thereunder.
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‘ Therefore, Mr. Morton’s new waiting period for a periodic step-
mcrease to step 10 of grade (GS-11 extends for 3 years from the effec-
tive date of his promotion to grade GS-12.

[ B-190185 ]

Transportation—Bills of Lading—Description—Presumption of
Correciness

Description on bill of lading is not necessarily controlling in determining appli-
cable rate; important fact is what moved, not what was billed.

Transportation—Rates—Classification—Character at Time of
Shipment

Nature and character of each shipment at time it is tendered to carrier deter-
mines its status for rate purposes.

Transportation—Rates—Classification—Factors for Consideration

Significant facts which weigh heavily in classifying shipment for rate purposes
are producer’s description of article for sales purposes, manner in which it is
billed, its use and value, how it is regarded in the trade.
Transportation—Rates—Classification—More Than One Use for
Article—Predominant Use Determinative

Where an article has more than one use, the predominant use determines its
character for rate purposes.

Transportation—Rates—Classification—More Than One Applica-
ble Description

Carrier is correct in its contention that commodity shipped is properly described
as insulating material, NOI, and not as vermiculite, other than crude, where
Federal Specification and sales pamphlets characterize it as such and where
advertising pamphlets indicate that commodity is regarded in the trade as in-
sulating material.

In the matter of Navajo Freight Lines, Inc., August 8, 1978:
Navajo Freight Lines, Inc. (Navajo), in a message dated Jan-

uary 18, 1978, requests that the Comptroller General of the United

States review the General Services Administration’s (GSA) action

on two of its bills for transportation charges (Navajo Claims Nos.
107828 and 60437). See Section 201(3) of the General Accounting
Office Act of 1974,49 U.S.C. 66(b) (Supp. V,1975). GSA, after audit-
ing the bills, notified Navajo of overcharges of $4,318.14 and $885.30,
for a total of $5,203.44. In the absence of refund, both overcharges
were deducted from other monies due Navajo.

Under regulations implementing Section 201(3) of the Act, a de-
duction action constitutes a reviewable settlement action. 4 C.F.R.
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53.1(b) (1), (2) and 53.2 (1977). Navajo’s message complies with the
eriteria for requests for review of that action. 4 C.F.R. 53.3 (1977).

GS.A reports that its action was taken on two shipments traisported
from the (:S.\ Federal Supply Service, Fort Worth, Texas, to Iyoth,
California, and to Stockton, (falifornia. The shipments moved on Gov-
ernment bills of lading (GBL) Nos. P- 7191699 and D--7746350, re-
spectively. The commodity transported is described on the GBLs as
“INSULATING MATERIAL XNOI; STOCK OR PART NO.
5640008014176” or “STOCK OR PART NO. 56401806623.”

Navajo collected freight charges of $1,199.70 on the shipment mov-
ing under GBI No. 1)-7746350 based on the class rating applicable
to “insulating material, NOL” Ttem 103300 of the National Motor
Freight Classification (NMF(') lists several less-than-truckload rat-
ings on insulating material, NOI, based on the density of the commod-
ity as packed for shipment. GSA audit action was based on a class
rating applying to a commodity described in item 48510 of the NMFC
as “vermiculite, other than crude,” which provides a lower rating than
those on insulating material, NOI. Vermiculite is classified in the
NMFC under the generic heading “Clay Group.” This lower rating
produced total transportation charges of $314.40 for an overcharge of
$885.50, which was assessed against Navajo.

For the shipment moving under GBL No. P-7191699, Navajo col-
lected freight charges of $4,833.97, also based on the class rating ap-
plying to “insulating material, NOL” GSA determined in its audit
that lower transportation charges of $515.83 were available to the Gov-
ernment based on Item 7521 of Rocky Mountain Motor Tariftf Burean,
Inc., Agent, U.S. Government -Quotation IC(" RMB Q17-B. Item
7521 applies to “FREIGHT ALL KINDS, EXCEPT THE FOL.-
LOWING ARTICLES: # # * INSULATING MATERIAL AS
I)ESCRIBEI) IN ITEMS 103300 THRU 103416 OF NMF ['\"\IF("]
100. # = = Navajo contends that the commodity shipped was in-
sulating material and that Ttem 7521 does not apply.

The issue here is whether the commodity described on both bills of

lading is classified for rate purposes as vermiculite, other than erude,
as contended by GSA or as insulating material, \()I, as contended by
Navajo.

The commodity shipped was described on both of the GBL’s as “In-
sulating Material, NOL” And GSA correctly states a well-settled prin-
ciple of transportation law that the description on the bill of lading
is not necessarily controlling in determining the applicable rate to
be applied. The important fact is what moved, not what was billed.
Mead Corp. v. Baltimore & Ohio R.R., 308 1.C.C. 790, 791 (1959);
57 Comp. Gen. 155 (1977) ; 53 id. 868 (1974) ; 52 id. 924 (1973).
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GSA contends that vermiculite has many and varied characteristics
and uses other than that of insulating material. GSA refers to
Webster’s Third International Dictionary, which describes expanded
vermiculite as a “lightweight highly water-absorbent material that is
used in seedbeds as a mulch, in plaster, mortar and concrete as a sub-
stitute for sand, and as an insulating material in walls, floors and
ceilings.”

GSA contacted the Traffic Manager for Strong-Lite Products
(Strong-Lite), Pine Bluff, Arkansas, one of the contractors furnish-
ing vermiculite to the Government. The Traffic Manager furnished
GSA several sales pamphlets which illustrate the various uses for
expanded vermiculite.

The nature and character of each shipment at the time it is tendered
to the carrier determines its status for rate purposes. Union Pacific
R.R.v. Madison Foods, Inc., 432 F. Supp. 1083 (D. Neb. 1977) ; Chi-
cago, Burlington & Quincy R.R. v. Dahamel Broadcasting Co., 337 F.
Supp. 481 (D. S.D. 1972) ; Great Northern Ry. v. United States, 178
Ct. CL 226 (1967); Sonken-Galamba Corp. v. Union Pacific R.R.,
145 F. 2d 808 (10th Cir. 1944). Significant facts which weigh heavily
in making the determination are the producer’s description of the
article for sales purposes, the manner in which it is billed, its use and
value, and how it is regarded in the trade. Pacific Paper Products, Inc.
v. Garrett Freight Lines, Inc., 351 1.C.C. 809, 316, 317 (1975) ; Fibre
Bond Corp. v. Canadian National Ry., 318 1.C.C. 549 (1962) ; Merri-
mack Leather, Inc.v. Boston & Maine R.R., 306 1.C.C. 611, 613 (1959).

One of the advertising pamphlets furnished by Strong-Lite is pub-
lished by the Vermiculite Association, Inc., and states that it meets
Federal Specifications H-H-I 585b-Type IT or ITI, Class 2 (the com-
modity shipped was Class I, but the same specification applies). The
commodity is described as “VERMICULITE MASONRY INSU-
LATION.” The pamphlet states under the heading of “Features &
Advantages,” that “Vermiculite water repellant masonry insulation is
specially manufactured to insulate brick cavity walls or walls built
with concrete blocks. Vermiculite is both rot proof and vermin proof
and provides an inorganic insulation for these type walls that will last
for the life of the building.” The pamphlet reads further under the
heading of “Loose Fill Insulation” that:

Vermiculite is an excellent general purpose pouring type insulation and is
available from the same plants that manufacture vermiculite masonry insula-
tion. Its characteristics of rot and vermin proof, inorganic and incombustibility
make it an ideal material for the insulation of attics. It can also be easily poured
over other types of old insulation that have settled and have become ineffective,

flows readily around pipes and electrical wiring to provide a complete reinsula-
tion job. * * *
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Another advertising pamphlet furnished by the Government con-
actor deseribed the commodity as “Strong-Lite Cavity Fill Vermie-
uhte *and states that it meets Interim Federal Specifications I -
I 00595 2(GSA-FSS) Type II for structures designed for human
occupancy in the temperature range of —60° to 180°F (00545 could
be a typegraphical error as correct designation is 583, or this could
refer to a later specification). The pamphlet states that:
-Permanent insulation of concrete blocks and masonry walls with cavities
is made easily and economically. Reduces the heat flow and noise fransmis-

sion. * * * Save on heating and air-conditioning initial cost---save on operating
cost throughout the life of the building.

According to the advertising pamphlets, Strong-Lite makes other
vermiculite producfb such as concrete aggregate, plaster aggregate, and
horticultural and house fill. However, those pamphlets stress the use
. of vermiculite as insulating material, and it is characterized as in-
sulating material. The advortising pamphlets also indicate that it is
regarded in the trade as insulating material.

The commodity shipped is described in the GSA supply catalog as:

INSULATION THERMAL

Vermiculite insulation. Dry, loose fill restricts flow of heat. Ltd. pack: 1. Class
1, Fed. Spec. HH-I--583. Coarse. 4-1b hag. Effective up to 2,000° F. Type I 5640 -
00- 801-4176.

Extra Coarse. Effective up to 180° F. 15-1b bag. Type 1. 5640-00-180-6623.
Federal Specification HH-I-385C (referred to in the advertising pam-
phlets), effective October 17, 1974, describes the commodity as “INSTU-
LATION, THERMAL (VERMICULITE).” The following perti-
nent information is also shown in the Federal Specification :

1.1 Senpe. This specification covers expanded or exfoliated vermiculite thermal

insulating material in the dry loose condition for use as fill insulation to restrict,
the flow of hedt.

L] * 2 ® ® £ *

Type I—Extra coarse.
Type II-—-Coarse

L3 * £ % L *® *

Class 1-—Not treated for water repellency.
*® * % 3 ® » *®

3. REQUIREMENTS

3.1.1 ('lass 1. Class 1 material shall be a loose fill insulation composed of ex-
panded or exfoliated vermiculite.

* * i kg ® * ®

6.1 Intended use.

6.1.1 T:/po I. Intended for the insulation of structures designed for human oc-
cupancy in the temperature range of - 50° to 4180° F'

6.1.2 Tz/p(‘ II. Intended for the insulation of structures desxgned for human
occupaney in the temperature range of —60° to +180° F, for ‘structures intended
for cold storage or low temperature testing, and for structures or equlpment
operated in the temperature range of - 100° to +2000°F.

* * € * & ] ®
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6.1.5 Class 1. Intended for insulation in areas where condensed moisture is not
a factor. May also be used as an absorbent material for air shipment of dangerous
liquids packaged in glass containers, paint, ete., for mailing through the U.S.
Postal Service.

] * & ® # ] ®

6.3 Description of vermiculite.

Vermiculite is a micaceous mineral containing a small amount of water. The
crude vermiculite ore is mined, cleaned, and milled to a controlled size. It is then
heated to a temperature of about 2000° ¥ which causes each granule to expand
about 12 times its original size. The expanded vermiculite contains thousands of
entrapped air cells which account for its thermal insulation and light weight.

The use to which an article may be put is not controlling, but it is
helpful in determining what the article is. Pacific Paper Products,
Inc., supra. In Fibre Bond Corp., supra, at p. 554, the ICC held that
“Although the use to which a commodity is put is not determinative of
its tariff description, in the case of the description ‘Insulating ma-
terial’ the question of use is implicit in the description.”

GSA contends that the vermiculite as shown in the Federal Speci-
fication, paragraph 6.1.5, can also be used as absorbent material for
air or mail shipments which it states is evidence of the fact that is has
many characteristics. However, in our opinion, this use is incidental
to its use as insulating material as described in the Federal Speci-
fication. See Fibre Bond Corp., p. 554, supra. Furthermore, where the
commodity is used as absorbent material for air or mail shipments, it
can be characterized as insulating material against damage. And where
an article has more than one use, the predominant use determines its
character. W. B. Grace & Co. v. Illinois Central R.R., 323 1.C.C. 102,
106 (1964).

In our opinion, the advertising pamphlets and the Federal Specifica-
tion show clearly that the commodity shipped should be classified for
rate purposes as insulating material, as described in Items 103300 thru
103416 of the NMFC. “NOI” is defined in the NMFC as “not more
specifically described herein.” Since the commodity shipped on GBL
Nos. P-7191699 and D-7746350 is not more specifically described in the
classification, the commodity description of “Insulating Material,
NOI” applies. See Federal Auto Products Co. v. Transport Motor Ex-
press, Ine., 302 1.C.C. 311 (1957); Celotex Corp. v. Alabama Great
Southern R.R.,292 1.C.C. 793 (1954).

Action should be taken by GSA in accordance with this decision.

[ B-191159 F

Contracts—Negotiation—Competition—Restrictions—Testing Re-
quirements—Two-Step Procurement

Benchmark testing requirement under step one of two-step formally advertised
procurement by Veterans Administration (VA) for uninterruptible power supply
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(UPS) equipment is not, in itself, unduly restrictive of competition. Record re-
veals that benchmark was reasonable method for VA to use to ensure contractor
had technieal ability to provide required equipment. Contention of protester that
VA should rely solely on preshipment testing of eontractor’s equipment is without,
merit. Evidence shows Government would incur high costs if preshipment testing
indicated for first time that contractor’s equipment did not meet necessary
specifications.

Contracts—Negotiation—Two-Step Procurement—Technical Pro-
posai Acceptability—Benchmark, etc., Requirements

Veterans Administration is allowed to set its own minimum needs for UPS
equipment based on computer hardware to be supplied by such equipment, pre-
vailing electrical environment at its computer site, and availability of back-up
computer capacity. Consequently, VA can also conduct its own benchmarking to
insure offeror has technical ability to fulfill VA’s particular minimum needs.
VA need not take into account fact that protester passed benchmark test for
recent UPS procurement by General Services Administration.

Contracts—Negotiation—Two-Step Procurement—First Step—
Technical Approaches—Evaluation Criteria

Fact that Bid Equalization Factor Clause gives offeror significant monetary
reduction for purposes of bid evaluation under step two does not mean clause is
prohibited by applicable procurement law or statute. General Aceounting Office
has consistently interpreted language of Federal Procurement Regulations (FPR)
that award be based on price and other factors to mean that award will be on
basis of most favorable cost to Government, Dollar amounts computed wnder for-
mula set forth in Bid Equalization clause represent foreseeable energy cost sav-
ings because of increased efficiency of offering UPS equipment.

Bids—Invitstion for Bids—Clauses—Bid Equalization Factor—
Two-Step Procurement—Step-One Application Propriety

Bid evaluation factors normally should be set forth only in Invitation for Bids
(IFB) issued under step two. Here, however, Bid Equalization Factor Clause
so related to technical requirement in step one for benchmarking that it was
necessary for VA to set it out in step one.

Contracts—Negotiation—Competition—Equality of Competition—
Testing Requirements

Protester's actual objection is to provision in request for technical proposals
reserving to VA the right to perform henchmark in no less than 10 days and no
more than 90 days from date set for submission of offeror’s technical proposal.
Protester’s involvement in prior procurement with VA for UPS equipment should
have made protester aware that VA would be flexible in setting dates for hench-
marking. Protester has no basis to object to maximum time by which henchmark-
ing was to he performed because request for technical proposals contained no
restrictions relating to schedule for benchmarking that favored any one offeror
over other.

Contracts—Negotiation—Two-Step Procurement—First Step—
Benchmark Testing—Time Limitations

Language concerning minimum time in which to schedule benchmarking should
be eliminated from future solicitations. Agency merely needs to state that it has
right to perform benchmark within reasonably practicable time mot to exceed
whatever time period required by circumstances of procurement.
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Contracts — Negotiation — Two—Step Procurement — One Offer
Acceptable

Record indicates only one step-one offeror was benchmarked. Since FPR pro-
vides for discontinuance of two-step method of procurement after evaluation of

step-one technical proposals, VA should consider cancellation of IFB issued under
step two and instead negotiate price with only offeror.

In the matter of Exide Power Systems Division, ESB Inc., August 9,
1978:

Ezxide Power Systems Division, ESB Inc. (Exide), protests the re-
quirement for a benchmark evaluation test under request for technical
proposals (RFTP) 101-2-78, step one of a two-step formally adver-
tised procurement issued by the Veterans Administration (VA). This
procurement is for an uninterruptible power supply (UPS) system
for the VA’s data processing center in Austin, Texas. Step one has
been completed and an invitation for bids (IFB) under step two was
issued on July 21, 1978. The IFB bid opening date is presently set for
August 24, 1978.

Paragraph 13 of the RFTP’s General Provisions reserved to the
VA the right to perform a preaward benchmark in accordance with
other mandatory solicitation requirements. The benchmark was to be
done in no less than 10 days and no more than 90 days from the date
of proposal stbmission. The VA further reserved the right to use an
independent consultant to assist in this effort and to certify the bench-
mark. Performance of the benchmark was to be accomplished using
calibrated and certified testing equipment provided by each offeror.

In connection with the benchmark, paragraph 6 of the General Pro-
visions required the application of a “bid equalization factor” for pur-
poses of evaluation of each offeror’s price submission under step two.
The minimum expected efficiency for an offeror’s UPS was, as specified
by the RFP, 90 percent. Efficiency ratings below 90 were to be con-
sidered nonresponsive. However, if the offeror’s efficiency was above
90, its price would be evaluated at less than actually quoted. More
specifically, amendment No. 1 to the RFP provided that an offeror’s
price would be evaluated at $19,253 less than the actual price if the
offeror’s efficiency was 91 percent and $38,087 less than the actual price
if the offeror’s efficiency was 92 percent. For any efficiency greater
than 92 percent, a set formula was applied to determine the amount
of price reduction for the step-two price evaluation.

In order to have the VA’s bid equalization factor applied, an offeror
had to include a proposed efficiency rating in its proposal. If no effi-
ciency was stated, an offeror’s efficiency 'was assumed to be 90 percent.
In any event, an offeror was required to demonstrate at the time of
the preaward benchmark that its UPS could function at the efficiency
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stated. Thus, the RFP’s preaward benchmark under step one was used
not only to ascertain whether an offeror’s technical proposal was ac-
ceptable but also to verify that the offeror’s UPS could function at
the efficiency stated for purposes of price evaluation under step tavo.

The VA’s basic argument in support of the Bid Equalization Fac-
tor Clause is that in its experience the efficiency levels achieved by
the various UPS manufacturers are quite close to each other and con-
sequently these efficiency levels do not constitute a significant dif-
ferentiator in the evaluation of offerors. As to the benchmftrk require-
ment itself, the VA’s primary position is that such a test was necessary
in order to assure the agency that an offeror could meet the minimum
requirements set out in the specifications. These minimum require-
ments had been drawn up after consultation with major UPS manu-
facturers themselves. As such, they represented the minimum needs
of the VA necessary to insure that there would be sufficient power at
the Austin Center to support the data processing equipment there.

Exide states that the VA’s benchmark would have been the fourth
such test performed by a Federal agency on identically rated UPS
modules in the past year. Further, Exide received a contract for 15
TPS modules from GSA on November 14, 1977, If these benchmark
tests were merely to determine product acceptability, Exide contends
that a standard production module of a vendor would have sufficed.
However, the VA’s demand for a very high level of system efficiency
as a result of the RFTP’s bid equalization clause required a vendor to
use a custom built module for testing. Exide alleges that it can gain
in efficiency only through the use of larger power transformers and
other selected components. The production time for such a customn unit
is 6 months according to Exide.

In connection with its allegation regarding the time necessary to
build a high efficiency module for testing Exide points out that the
RFP allowed the VA the right to perform a benchmark in a mini-
mum of 10 days and a maximum of 90 days from the date of proposal
submission. Even assuming that testing did not occur for 90 days,
Exide argues that would still have been less than half the needed
production time to obtain, install and proof test the special module
components required in order to obtain optimum efliciency. There-
fore, Exide contends that the VA’s benchmarking l'equirement
‘unounted to an undue restriction on competition.

Overall Exide urges that the VA should have dropped the bench-
mark test on the protested procurement and that it be dropped on
all future procurements. Exide submits that preaward testing of
TPS modules does not accomplish the VA’s goal of obtaining the
highest module efficiency in the final equipment to be delivered by the
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successful offeror. In Exide’s opinion, performance efficiency achieved
during preshipment testing is much more important than that achieved
by custom mode units in the benchmark. In this regard, Exide points
out that the Bid Equalization Factor Clause also permits the Gov-
ernment to adjust the contract price if the contractor’s modules do
not produce the same efﬁmency at preshipment testing as they did at
benchmark.

Concerning the issue whether the preaward benchmark test was
necessary, our review here is limited to determining whether there was
a reasonable basis for requiring the testing procedure. Informatics,
Ine., B-190203, March 20, 1978, 78-1 CPD 215. We believe the VA’s
need for a benchmark test had a reasonable basis. We have heid that
requirements such as a benchmark are generally a legitimate means
to ensure a prospective contractor is responsible in that he has the
technical capability, in whole or in part, to provide the Government
with required goods or services. See Informatics, supra. We note that
the VA has indicated that it has 10~ to 12-year old computer circuitry
at its Austin facility. Because of prior computer breakdowns at
Austin and because of the high cost of all computer maintenance which
must be borne by the Government, the VA established minimum
requirements for any power supply equipment in order to protect its
Austin computers. From the record, we conclude that benchmarking
is the best way for the VA to ascertain a prospective contractor’s tech-
nical capability to perform.

Since benchmarking is effective for determining a prospective con-
tractor’s technical ability, it can also be used to evaluate an offeror’s
technical proposal. The benchmark requirement in the present case
was contained in the first step of a two-step formally advertised pro-
curement. The first step procedure is similar to a negotiated procure-
ment in that technical proposals are evaluated, discussions may be held
and revised proposals may be submitted by offerors. 51 Comp. Gen.
85, 88 (1971). It has been recognized that in negotiated procurements
criteria traditionally associated with responsibility may be used in
the technical evaluation of proposals. ACCESS Corporation, B-
189661, February 3, 1978, 78-1 CPD 100.

Because the benchmark is a legitimate method for ensuring that
a prospective contractor has the required technical capability, we find
Exide’s arguments that the VA should rely solely on preshipment
testing to be without merit. The VA states that benchmarking of at
least one of the two required UPS modules was necessary to assure
the agency that each offeror’s product had sufficient power to support
the Austin computer equipment. In this regard, the VA emphasizes
that waiting until after manufacture to test a UPS that must be
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operational within 60 days after such testing would be too risky. If
it was revealed at preshipment testing that the contractor’s equip-
ment did not meet specifications, the delay costs to the Government
would be very high. In view of our decisions generally allowing the
use of preaward tests, we believe that the benchmarking conducted
by the VA under step one was appropriate for the purpose of deter-
mining the acceptability of an offeror’s technical proposal.

Exide also questions whether the VA should have made some pro-
vision in the RFTP for the fact that Exide recently passed a bench-
mark test conducted by the General Services Administration (GSA)
in a UPS procurement for modules similar to the ones being procured
by the VA. Exide states that this was the largest procurement of
TPS equipment ever made for a single site and was 25 percent larger
than VA's. Consequently, Exide contends that there was nothing spe-
cial about this VA procurement which required that it be subjected
to still another benchmark test.

Although it did not obtain a detailed description of the GSA pro-
curement procedures, the VA states that it did ascertain that Exide as
well as all the other offerors were unable to pass the initial GSA
benchmark. The Federal agency for which the GSA procurement was
being made subsequently determined that it was possible to permit
the loosening of requirements in order to have some competition. Fur-
thermore, the VA contends that the requirements for Government
acquisitions should remain the exclusive responsibility of the agency
which must use the equipment being obtained. Therefore, regardless
of the actions of 8.\ in its particular procurement, the VA had the
right to determine its own UPS needs based on the computer equip-
ment involved, the prevailing electrical environment at the computer
site, and the availability of back-up computer capacity.

We agree with the VA. This Office has long recognized the broad
discretion of procuring activities in drafting specifications reflective
of their own minimum needs. See Z'ele-Dynamics Division of Ambac
I'ndustries, Inc., B--187126, December 17, 1976, 76-2 CPD 503, and the
cases cited therein. We will not substitute oar judgment, for that of
the contracting agency unless the protester shows by clear and con-
vincing evidence that such specifications are unduly restrictive of com-
petition or violate statutes or regulations. Galion Maonufacturing Com-
pany, et al., B--181227, December 10, 1974, 74-2 CPD 319. Based on
the record before us, we find that the VA has reasonably supported
the RFTP requirement for benchmarking. The establishment of this
testing procedure was to insure that offerors had the technical ability
to fulfill the VA's own particular minimum needs. Cf. Inflated Prod-
ucts Company, Inc., B-190877, March 21, 1978, 78-1 CPD 221.
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Should we sustain the RFTP’s benchmarking requirement, Exide
asks that the VA eliminate the Bid Equalization Factor Clause so
that the contract award can go to the “lowest compliant bidder.”
Exide states that based on its computations, the dollar reduction for
a UPS vendor who could have gone from 92-percent efficiency to 94-
percent efficiency was approximately $36,500. Exide further states
that the VA informed it that approximately $400,000 had been budg-
eted for this procurement. Exide alleges that the UPS market is a
“relatively mature” one, having three major vendors whose prices
seldom differ by over 5 percent. The dollar reduction for increased
efficiency was approximately 10 percent of the Government’s antici-
pated cost in this procurement. Consequently, Exide contends that the
UPS vendor which was prepared to benchmark to his ontimum would
win the award.

We agree with Exide’s overall conclusion. Nevertheless, the fact
that-the dollar reduction for increased efficiency was a significant bid
evaluation factor does not automatically mean that its use was pro-
hibited by applicable procurement law or regulation. FPR § 1-2.503-2
(1964 ed. FPR cirec. 1) requires that upon the completion of step one
of a two-step procurement, step two will be conducted in accordance
with the rules for formally advertised procurements. FPR § 1-2.407-1
(a) (1964 ed. amend. 110), concerning formally advertised procure-
ments, states that award shall be made to the responsible bidder
whose bid, conforming to the invitation for bids, will be most advan-
tageous to the Government, price and other factors considered.

Our Office has consistently interpreted the above language to require
award on the basis of the most favorable cost to the Government,
assuming the low bid is responsive and the bidder responsible. D.E.W.
Incorporated, B~181835, December 5, 1974, 74—2 CPD 314.

The RFTP’s Bid Equalization Factor Clause specifically stated that
the dollar reductions for purposes of bid evaluation were being ap-
plied in order to comply with the Federal Government’s position on
energy conservation. Exide makes no contention that the formula
chosen to calculate the cost of such energy savings was unreasonable.
We believe, then, that the dollar amounts computed under the estab-
lished formula represent certain foreseeable energy cost savings to the
Government because of increased efficiency. These cost savings are
analogous to transportation cost savings which are computed on the
basis of differences in location of potential suppliers. Therefore, we
conclude that the Bid Equalization Factor Clause was proper for the
VA to use in determining the most favorable cost to the Government.

We do note that this clause was set out in the RFTP issued under
step one. Generally, an RFTP contains only the technical require-
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ments for a prospective offeror’s proposal. See FPR §§ 1 -505-1(a) (3)
and (5) (1964 ed. FPR cire. 1). All bid evaluation factors are nor-
mally listed in step two. Here, however, the Bid Evaluation Factor
Clause was so related to the RFTP’s technical requirement for hench-
marking that it was necessary for the VA to set it out in step one.
Otherwise, prospective offerors would not have had adequate notice
prior to the benchmark that the level of their equipment efficiency
established by the benchmark would be taken into account during bid
evaluation.

In our opinion, Exide is essentially objecting to the RETP provi-
sion that gave the VA the right to perform the henchmark in no less
than 10 days and 1o more than 90 days from the date set for the sub-
mission of technical proposals. In view of the bid evaluation incen-
tives for equipmert efficiency provided for under the Bid Equaliza-
tion Factor Clause, Exide alleges that it needed 6 months to produce
a custom unit that could be benchmarked at the maximum possible
efficiency. Exide contends that even if the V.A would have granted 90
days for it to prepare for benchmarking, that would still have been
less than half the necessary production time.

We think that Exide had more than 90 days to prepare for bench-
marking. The RFTP was issued on November 16, 1977, and received
by Exide on November 29, 1977. It contained the basic requirements
for benchmark testing as well as the notification of the timeframe for
performing the benchmark. The original closing date for receipt of
technical proposals was December 20, 1977. Amendment No. 1, issued
on the original closing date, extended this date to January 4, 1978,
Therefore, it is obvious that Exide had at least 21 days prior to the
original closing date to also prepare for benchmarking.

With regard to the exact scheduling of the benchmark, the record
reveals that the V.A had in a prior UPS procurement for one of its
hospitals made a reasonable effort to accommodate Exide in setting
exact dates. The VA notified Exide in writing 3 weeks ahead of time of
the scheduled benchmark dates. The notification also requested Exide
to immediately inform the VA if there were any problems. Conse-
quently, we believe that Exide had no basis at the time the RFTP for
the instant procurement was issued for assuming that the V.\ would
be inflexible in setting the dates for benchmarking. The record gives
no indication that the VA would refuse to extend its testing dates if
Exide had requested an extension within a reasonable period of time
after notification by the VA.

In any event, all prospective offerors were operating under the exact,
same benchmark scheduling restraints as Exide. No restrictive condi-
tions or limitations relating to the test schedule appear in the RFTP
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which would favor any particular offeror. Thus, given the scheduling
restrictions, every prospective offeror under the RFTP was faced
with the possibility that it would not be able to produce UPS equip-
ment that would at benchmarking test-out at its maximum efficiency.

Exide is arguing, in effect, that it was not facing the same odds as
other UPS offerors who could possibly produce high efficiency equip-
ment in a shorter period of time. However, the purpose of competitive
procurement is not to insure that all offerors face the same odds in com-
peting for Government contracts. Rather, the purpose is to insure that
the Government obtains its minimum requirements at the most favor-
able price. See /M BA, Incorporated, B-188364, B-187404, November 9,
1977, 77-2 CPD 356. We do not think that having the maximum time
for conducting the benchmark increased .beyond 90 days would lead
to this result. Moreover, Exide makes no contention that the RFTP
test schedule limitations were inconsistent with the VA’s need to have
UPS equipment installed and operating within the time required by
the circumstances existing at the Austin Data Processing Center. See
E'merson Electric Co., B-188013, May 6, 1977, 77-1 CPD 317. .

Because the VA has established a maximum time by which bench-
marking will be scheduled, we do question the necessity of stating a
limitation as to the minimum time (here 10 days) in which benchmark-
ing will be scheduled. Therefore, we suggest that in future soliciations
the VA merely provide that the agency reserves the right to perform a
benchmark within a reasonably practicable period of time after the
RFTP closing date, not to exceed whatever number of days the circum-
stances of the procurement necessitate for benchmarking to be
completed. o

Finally, we note that the VA benchmarked only one offeror under
step one of this procurement. While this offeror passed the benchmark,
FPR § 1-2.503-1(d) (1964 ed. FPR circ. 1) provides for the discon-
tinuance of the two-step method of procurement after the evaluation
of technical proposals, if necessary. One of the reasons for discontinu-
ance is where one of the conditions for use of the two-step procurement
method is no longer present, e.g., only one technically qualified source.
FPR § 1-2.502(c) (1964 ed. FPR circ. 1). We realize that the VA has
already issued a step-two IFB. Nevertheless, since there will be only
one bidder under step two, we suggest that the VA consider cancel-
lation so that it can instead negotiate with the only acceptable offeror
under step one. Cf. E. C. Campbell, Inc., B-185191, November 20, 1975,
75-2 CPD 336. This would tend to preclude the possibility that award
would be made at an unreasonable price.-

In view of the foregoing, Exides’ protest is denied.



662 DECISIONS OF THE COMPTROLLER GENERAL 57
[ B-164031(1) ]

Funds—Federal Grants, etc., to Other Than States—Propricty of
Grant Award

Section 228 of the Higher Education Act of 1965, Title II, Part B, as amended,
authorizes the Office of Library and Learning Resources, Office of Eduecation,
Department of Health, Education and Welfare, to make grants to and contracts
with public and private agencies and institutions. Regulations define ‘“public
agency” to exclude Federal agencies, The National Commission on Library and

Information Science is an independent agency in the Executive branch and
therefore is not eligible to receive funds under section 223.

Regulations—Waivers—Regulations Pursuant to Statutes

The Commissioner of Education has no authority to make an exception from the
statutory regulation (45 C.F.R. 100.1) which defines “public agency” as excluding
Federal agencies for purposes of grant or contract awards under section 223 of
the Higher Education Act of 1965.

In the matter of National Commission on Libraries and Information
Science, August 11, 1978:

The Executive Director, National Commission on Libraries and In-
formation Science (Commission) has asked for our opinion on the
legality of a transfer of funds from the Office of Libraries and Learn-
ing Resources (QLLR) in the Office of Education (OE), Department
of Iealth, Education and Welfare (IIKW), to the Commission, nnder
the Higher Education Act of 1965.

The Commission was established in 1970 as an independent agency
within the Executive branch. 20 U.S.C. § 1502 (1976). The Clommission
has primary responsibility for developing or recommending overall
plans, and advising appropriate Federal, State, or local Governuients
and agencies, to assure that library and information services are ade-
quate to meet the needs of the people of the United States.

The Commission has planned a national conference, as authorized
by Pub. L. No. 93-568, December 31, 1974 (88 Stat. 18535), to develop
recommendations concerning national support for library and infor-
mation networks. OLLR proposed to transfer funds to the Commis-
sion for the conference from those available under section 223 of the
Higher Education Act of 1965, Title I1, Part B, as amended. 20 T7.8.C.
§ 1034 (1976). This section authorizes the Commissioner of Kducation
to make grants or contracts for library research and demonstration
projects. It provides:

(a) The Commissioner [of Bducation] is authorized to make grants to in-
stitutions of higher education and other public or private agencies, institutions,
and organizations, for research and demonstration projects relating to the im-
provement of libraries or the improvement of training in librarianship, including
the development of new techniques, systems, and equipment for processing, stor-

ing, and distributing information, and for the dissemination of information
derived from such research and demonstrations, and, without regard to section
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3709 of the Revised Statutes, to provide by contracts with them for the conduct
of such activities ; except that no such grant may be made to a private agency,
organization, or institution other than a nonprofit one. ‘

An opinion by the Adult and Vocational Education Branch, Office
of General Counsel, HEW, that section 223 funds may not be trans-
ferred by grant or contract to the Commission, has prevented the
transfer of funds. The Executive Director disagrees with this and asks
for our opinion and views on whether OLLR can legally execute a
contract or an interagency transfer of funds with the Commission,
using Title IT funds, for a Conference on National Networks.

The Executive Director argues that the term “public agency” in-
cludes Federal agencies. The statute does not define “public agencies,”
and the legislative history does not discuss the meaning of the term.
However, in regulations applicable to the section 223 program (45
C.F.R. §100.1 (1976)), “public agency” is defined as:

a legally constituted organization of government under public administrative

control and direction, but does not include agencies of the Federal Government.
[Italic supplied.]
The Commission, as an independent Federal agency, is therefore
not eligible for assistance under section 223 of the Higher Education
Act of 1965. Indeed, we have serious doubt whether a regulatory de-
cision to define “public agency” to include Federal agencies would be
a permissible interpretation of section 223. In any event, the inter-
pretation adopted by OE is consistent with the statutory language and
neither arbitrary nor unreasonable on its face; it will therefore not
be questioned by this Office.

In this connection, the staff of the Commission has asked if there
is any basis for the Commissioner of Education to make an exception
to the exclusion of Federal agencies from eligibility for section 223
grants. Without express statutory authority to do so, an agency may
not waive a statutory regulation. We are not aware of any authority
vested in the Commissioner of Education to make such a waiver.

The Executive Director of the Commission says that OE has made
transfers to other Federal agencies. In the interest of complying with
the Commission’s request that we answer as quickly as possible, we have
not attempted to verify that allegation. However, our answer to this
question would not be different if OE had made such transfers. Under
45 C.F.R. § 100.1, OE cannot properly transfer section 223 funds to any
Federal agency.

Finally, in response to HEW’s questioning of the legal authority of
the Commission to accept funds from a Federal agency, the Executive
Director points out that the Commission is authorized by 20 U.S.C.
§ 1505(b) to contract with Federal agencies to carry out any of its
functions, and that it has not only let contracts to other Federal agen-
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cies but has, since its inception, also accepted contracts from them. We
do not question the right of OE, using funds other than those appro-
priated for purposes of section 223 of the Higher Education Act of
1965 to contract with the Commission, nor the right of the Commission
to aceept a contract from OK, for the performance by the Commission
of a service for OE, under the Economy Act, 31 U.S.C. § 686 (1970).
As HEW points out, OK may have some funds available for the same
purposes to be served by the proposed Networks Conference and conld
therefore, under the Economy Act, enter into an agreement with the
Commission for it to perform services for OE for such purposes (as-
suming the Commission were in a position to do so). In such cireum-
stances, the services provided to OE by the Commission might inei-
dentally further the purposes of the Clommission.

With regard to 20 U.S.C. § 1505 (b), while that section doex give
the Commission authority to contract with Federal agencies, such con-
tracts must be to carry out Commission functions. That being the
case, we do not see how OE could transfer funds or award a grant or
contract to the Commission under section 1505(h), since OE funds
would not be available to carry out Commission functions. For the
Commission to receive funds from another agency to carry out func-
tions for which it receives appropriations would be an improper
augmentation of its appropriations.

In any event, neither the Economy Act nor 20 T.S.(. § 1505 (b)
gives OE authority to use section 223 funds to make a grant to or
contract with the Commission because, as noted above, the Commiis-
sion is not a “public agency” within the meaning of that section.

[B-189072 ]

Fraud—False Claims—Effect on Subsequent Claims

Department of the Air Force asks whether an employee who submits a fraudulent,
claim may be refused access to the General Accounting Office (GAQ) for pur-
pose of settling his claim. Since G.A() has authority to settle and adjust claims
by the Governnient or against it, employee may submit claim to GAO even
though it is considered fraudulent by his agency. Agency should expedite
adjudication by using agency channels to send claim to GAO with its report.

Fraud — False Claims — Fraudulent Items as Vitiating Entire
Voucher

Where employee submits voucher for travel expenses and part of claim is he-
lieved to be based on fraud, only the separate items which are hased on fraud
may be denied. Moreover, as to subsistence expenses, only the expenses for those
days for which the employee submits fraudulent information may bhe denied and
claims for expenses on other days which are not based on fraud may be paid if
otherwise proper. B-1729135, September 27, 1971, modified.
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Fraud—False Claims—Debt Collection

Where employee has been paid on voucher for travel expenses and fraud is then
found to have been involved in a portion of claim, the recoupment of the improp-
erly paid item should be made to the same extent and amount as if his claim were
not yet paid and were to be denied because of fraud. Decision 41 Comp. Gen.
285 (1961) and 41 id. 206 (1961) are clarified.

Fraud—False Claims—Evidence—Substantial

Reasonable suspicion of fraud which would support denial of claim or recoup-
ment action in case of paid veucher depends on facts of each case. Fraud must
be proved by evidence sufficient to overcome existing presumption in favor of
honesty and fair dealing. Generally, where discrepancies are minor, small in total
dollar amounts, or where they are infrequently made, fraud would not be found
absent the most convincing evidence to the contrary. Where discrepancies are
glaring, large sums are involved, or they are frequently made, a finding of
fraud is more readily made absent satisfactory explanation from claimant.

Fraud — False Claims — Fraudulent Items as Vitiating Entire
Voucher

When an employee receives a travel advance and then submits a false final set-
tlement voucher, the separable items on the voucher attributable to false state-
ment are subject to being recouped. Any additional amount claimed by claimant

should be denied only insofar as it is a separate item of entitlement based on
fraud.

Fraud-—False Claims—Debt Collection

No recoupment action appears necessary where a final and valid settlement
voucher has eliminated an earlier false claim. This assumes that where there
has been an earlier false claim for lodgings, for example, the final settlement
voucher contains no claim for subsistence expenses for that day.

In the matter of Department of the Air Force—fraudulent claims,

August 11, 1978:

This decision concerns the proper procedures to be followed in
handling claims which are suspected of being fraudulent. It primarily
involves the claims of civilian employees for reimbursement of ex-
penses incurred while on temporary duty which have been supported
by lodging costs that are inflated, nonexistent, or misrepresented in
some manner. It was requested by Mr. John K. Scott, Director, Plans
and Systems, Department of the Air Force.

Mr. Scott states that in addition to the current instructions con-
cerning the treatment of fraudulent claims, which are contained in
Air Force Manual 177-101, paragraph 20729, the Air Force has
issued interim guidance to all major commands in letter form dated
March 25, 1977. Mr. Scott asks whether this guidance, based on the
Air Force’s interpretation of 41 Comp. Gen. 206 (1961) ; 41 id. 285 .
(1961) ; 44 id. 110 (1964); and B-172915, September 27, 1971, con-
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veys the intent of those decisions. He also specifically addresses cer-
tain issues as follows:

1. When an accounting and finance officer (AK(Q) either denies payment or
recoups a claim, and such action is substantiated by an Office of Special Investi-
gation report or other supportive facts that lead to a firm conclusion that a
claimed item (s) is tainted or false, may the AKFO deny the use of Air Force
channels in processing a claim/reclaim to the General Accounting Office (GAQO) ?
In such case, may the claimant be advised that he is left solely to his remedy
in the Court of Claims? Alternatively, if you consider that the claimant never-
theless can submit his claim/reclaim directly to GAQ, may he be advised that
he can communicate directly with the GAO concerning the matter or seek remedy
in the Court of Claims? It is emphasized that the use of Air Force channels
in processing a claim/reclaim would be denied only when there is documented
evidence that the claim involved a false statement.

2. Should the guidance in the aforementioned Comptroller General decisions
with regard to amounts to be denied (in the case of unpaid claims) and re-
couped (in the case of paid claims) continue to be followed by AFOs? That is,
should the total amount of an unpaid false or tainted claim, which claim in-
cludes per diem, transportation furnished in kind through use of a Government
transportation request (GTR), and miscellaneous reimbursable expenses {faxi
fares, porter tips, registration fees), be denied, or should denial be limited to
the line item (e.g., per diem) believed to be tainted ?

3. With regard to paid false or tainted claims, should recoupment countinue
to be limited to the tainted line item in the claim?

4. If either recoupment or denial is to be limited to the line item associated
with a false statement, should per diem be divided into separate components- -
lodgings ($19) and subsistence and incidentials ($16)---for recoupment and/or
denial purposes? In this regard it is noted that JTR, Volume 1, paragraph M42035,
and JTR, Volume 2 paragraph (4552, prescribe a fixed amount for meals and
incidental expenses and an additional amount based upon the average actual
cost for lodging. Thus, under these policies, false statements would concern
only the lodging portion of per diem.

5. What constitutes “reasonable suspicion” as that term is used in 41 Comp.
Gen. 283 (1961) and 44 Comp. Gen. 110 (1864) ? Is ‘‘reasonable suspicion” on
the part of an AFO sufficient basis to support both recoupment and deuial action®

6. In what manner should a travel advance be accounted for when a false
final settlement voucher is involved ? Should the total of the advance he recouped
or only that part attributable to the false statement? Regardless how the ad-
vance is to be treated, should any additional amounts actually due the elaimant
based upon the final settlement voucher be denied ?

7. What should be the disposition of a partial travel payment and a final
settlement voucher in the following situation: An individual is paid a partial
travel payment at a temporary duty station. It is subsequently determined that
a false statement was submitted in support of the partial travel payment. There-
after, before any recoupment is made, the individual at his permanent station
submits a final settlement voucher that is valid because it has eliminated the
arlier false claims.

Jomments on the Air Force’s submission were received from Mr.
Kenneth T. Blaylock, President, American Federation of Government
Employees. We have taken his views into account in our consideration
of the questions submitted by the Air Force.

Concerning the first question, section 71 of title 31, United States
Code, states that.:

All claims and demands whatever by the Government of the United States or
against it, and all accounts whatever in which the Government of the United
Stutes is concerned, either as debtor or.creditor, shell be settled and adjusted in
the General Accounting Office. [Italie supplied.]
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There is no doubt that, if an employee wishes to contest his agency’s
denial of his claim, hé may do so by filing his claim with the General
Accounting Office (GAQO). See B-51325, October 7, 1976. Thus, even
though a claimant’s agency may consider his claim to be fraudulent,
the claimant has a right in the law to have his claim adjudicated at
GAO. An agency may not foreclose a claimant’s right to GAO adjudi-
cation of his claim by deciding that the claim is fraudulent. It would
not be proper, therefore, to inform such claimant that his only re-
course after his agency’s denial of his claim would be in the courts.
Accordingly, a claimant who wishes to contest the administrative
denial of his claim believed by his agency to be fraudulent should
be advised by his agency that he may do so by filing his claim with
GAO. As to the use of agency channels, we point out that, if a claimant
sent his allegedly fraudulent claim directly to GAQO, our Claims Di-
vision would have to request a report on the claim from the agency
so that the agency’s views on the claim would be a part of the record
upon which the claim would be adjudicated. See 4 GAO Manual § 8-2
(1967). In view of the above, in order to expedite the processing of
such a claim which an employee wishes settled by GAO, his claim
should be forwarded through agency channels, and the appropriate
report and recommendation of the agency concerning the allegedly
fraudulent claim may be forwarded therewith. 4 C.F.R. § 31.4 (1977).

With regard to whether all or part of a voucher may be denied
because some portion of the claim is based on fraud (questions 2, 3,
and 4) the following was stated in 41 Comp. Gen. 285, at 288.

* * * each separate item of pay and allowances is to be viewed as a separate
claim and we do not believe that the fact that several such jtems may be
included in a single voucher for purposes of payment affords sufficient basis
for concluding that they have lost their character as separate claims.

We do not view the rule in 44 Comp. Gen. 110, wherein the claim was
for the amount due pursuant to a contract, to be applicable to the
individual claims made on a travel voucher.

As to what constitutes a separate item for these purposes, such an
item is one which the employee could claim independently of his other
entitlements. Accordingly, a fraudulent claim for per diem would
not necessitate the denial of the other separate items on the voucher,
which are not fraudulently based. As to subsistence expenses, the
voucher may be separated according tg individual days whereby each
day comprises a separate item of per diem or actual subsistence ex-
pense allowance. B-172915, September 27, 1971, is modified according-
ly. A fraudulent statement for any subsistence item taints the entire
subsistence claim for that day.. _

We have also held that where an item of pay and allowances is
wrongfully obtained through fraud, misrepresentation or otherwise,
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such payment is an erroneous payment and is for recoupment as
such. 41 Comp. Gen. 285 (1961). The recoupment of the improperly
paid item should be made to the same extent and amount as the denial
of an unpaid claim based on fraud. 41 Comp. Gen. 285 (1961) and 41
id. 206 (1961) are clarified. Questions 2, 3, 4, and 7, relating to re-
coupments of payments on fraudulent claims, are answered accord-
ingly.

With respect to question 5 as to what constitutes “reasonable sus-
picion” of fraud which would support the denial of a claim or re-
coupment action in the cuse of a paid voucher, we have held as
follows that: /

* ® % the hurden of establishing fraud rests upon the party alleging fhe samwe
and must be proven by evidence sufficient to overcome the existing presumption
in favor of honesty and fair dealing. Circumstantial evidence is competent for
this purpose, provided it affords a clear inference of fraud and amounts to more
than a saspicion or conjecture. Howerver, if, in any case, the circumstunces are

as consistent with honesty and good faith as with dishonesty, the inference of
honesty is required to be drawn. B--1879753, July 28, 1977.

It is difficult to prescribe exact rules concerning fraud or misrepre-
sentation since the guestion of whether fraud exists depends on the
facts of each case. We believe that although it is the employee’s re-
sponsibility to accurately complete a travel voucher to ensure proper
payment, it may not be automatically assumed that an employee is
making a frandulent claim merely because he has not observed all
the niceties and requirements of the Federal Travel Regulations in
completing a voucher. It should be borne in mind that many innocent
mistakes are made in the completion of vouchers and not every in-
accuracy on a voucher should be equated with an intent to defraud the
Government. Generally, where discrepancies are minor, smail in total
dollar amounts, or where they are infrequently made, a finding of
frand would not normally be warranted absent the most convineing
evidence to the contrary. By the same token, where discrepanices are
glaring, involve great sums of money, or they are frequently made, a
finding of fraud could be more readily made absent a satisfactory ex-
planation from the claimant.

In regard to question 6, when an employee has received a travel ad-
vance and he then submits a false final settlement voucher, the travel
voucher submitted in liquidation of the advance shall be treated in the
same manner as any other travel voucher in which fraud is found to
be involved. As stated above, only the separate items attributed to the
false statement should be disallowed. In accordance with the instrue-
tions above, any additional amount claimed should be denied insofar
as it i1s tainted with fraud.

As to question 7, when an employee submits a final and valid set-
tlement voucher from which there has been eliminated the false claim,
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no recoupment action appears necessary under the rules set forth above.
This assumes that where there has been a false claim for lodgings;
for example, the final settlement voucher contains no claim for sub-
sistence expenses for that day 4

We also believe that it is necessary in one other point to clarify
the role of the accountmg officer in connection with fraudulent claims.
Mr. Blaylock pointed out that recoupment or denial action has been
taken on claims believed fraudulent even though the Department of
Justice has not prosecuted the employees involved. We do not think
that the Department of Justice’s failure to prosecute an employee for
submitting a fraudulent claim in any way estops the Government from
taking denial or recoupment action against him. The Department of
Justice, for various reasons, among which may be the economy of
United States Attorney’s time or lack of resources, may choose not to
prosecute an employee for his submission of a fraudulent claim. The
fact that Justice chooses not to prosecute, however, does not mean
that the employee’s claim must be paid or that recoupment action'is
not warranted.

The Air Force’s instructions, where inconsistent with the gmd'mce
in this decision, should be modified accordingly.

[ B-190750 ]

Officers and Employees—-Transfers—Relocatlon Expenses——Auor-
ney Fees—Restrictions on Reimbursement

Employee claimed reimbursement for attorney’s fees paid incident to sale of old
residence and purchase of new residence incident to transfer of station. Claim
for attorney’s fees for services in connection with closing on purchase of new
residence is allowed only to extent such fee represents the attorney’s work
in conducting closing or preparing closing documents. Charges for conferences,
correspondence and review of documents are advisory in nature and are not
reimbursable.

Officers and Employees——Transfers—Relocation. Expenses—Attor-
ney Fees—Preparing Conveyances, Other Instruments, and Con-
tracts——Purchase and/or Sale of House Not Consummated

Legal fees for the preparation of a sales contract are not reimbursable where
the sale is not consummated. Charges for title search, abstract of title, tax search
and similar activities are reimbursable only if customarily paid by seller of
old residence or purchaser of new residence in area where transactions take place.

Officers and Employees—Transfers—Relocation Expenses——Attor-
ney Fees—Restrictions on Reimbursement

All expenses arising from legal services related to items determined to be
structural changes or capltal improvements are not reimbursable as they are
reflected in the purchase price of the residence and not provided for in the
regulations.
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In the matter of Douglas D. Walldorff—reimbursement of attor-
ney’s fees, August 11, 1978:

This action is in response to a request from Ms. Dorothy Wells, an
authorized certifying officer of the National Labor Relations Bourd
(NLRB), for a decision on the entitlement of Mr. Douglas 1). Wall-
dorff, an NLRB employee, to reimbursement of certain attornev’s
fees incurred in connection with the sale of his old residence and pur-
chase of a new one incident to a permanent change of station. The
original request for reimbursement of attorney fees was disallowed in
part by the agency resulting in an appeal by the claimant.

The record indicates that by a travel authorization dated April 19,
1976, Mr. Walldorft was transferred from Buffalo, New York, to At~
lanta, Georgia. On or about August 27, 1976, Mr. Walldorft sold his
Buffalo residence and incurred legal expenses from the law firm of
Hodgson, Russ, Andrews, Woods and Goodyear. On or about Septent-
ber 2, 1976, claimant. purchased a residenee in Atlanta and inenrred
legal expenses from the law firm of Laura Ruth McNeil.

Cpon claiming reimbursement of the legal fees, Mr. Walldorft was
administratively disallowed $900 from the sale of his old residence
and $125 from the purchase of his new one. The grounds for the
disallowance were that the services claimed were advisory in nature,
properly incurred by the purchaser in the case of the claimant’s sele
of the Buffalo residence or were connected with the capital improve-
ment to his prior residence and therefore properly recoverable in the
sales price.

In reclaiming the disallowed amount Mr. Walldorft has submitted
a reclaim voucher accompanied with a detailed statement of the legal
expenses involved. The items claimed as shown on copies of the reciaim
voucher are as follows:

1. Real Estate Purchase
(a) Closing Fee_ oo $125
2. Real Estate Sale
(b) Review proposed multiple listing agreement wiih
real estate broker and prepare addendum thereto,
conferences with client concerning initial sale con-
tract with Mr. & Mrs., Norman Smith concerning
termination of contract, conference with client, con-
cerning offer to purchase premises from Mr, & Mrs.
Ritter and diseussions with realtor concerning
terms of purchase offer; review of purchase offer,
review purchase offer and discuss with client prior
to execution by elient ... _______________ $150
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(c) Obtain abstract of title and survey from mortgagee,

order continuation of tax and title scarch and redate

of survey ; obtain proof of payment of all real prop-

erty taxes; complete all requirements of purchaser

as to clearance of title including extensive discus-

sions and negotiations with officials of the Erie

County Health Department concerning septic sys-

tem deficiencies._______ _______________________ $350
(d) Negotiations with attorney for purchaser concern-

ing contract revisions resulting from the require-

ment of the Erie County Health Department that

the premises be connected to a public sewer line and

codification of contract as a result hereof ; prepara-

tion of easement agreement and extensive discus-

sions with purchaser’s attorney and client’s neigh-

bor with respect to the terms of said agreement;

obtain approval of the Erie County Health Depart-

ment and Erie County Sewer District No. 2 as to

the terms of the agreement; review contracts with

contractor for the installation of the sewer line

connection and obtain approval of the Health De-

partment and sewer authority after the completion

of the sewer line connection_________________.___ $250
(e) Preparedeed and closing statement ; makes arrange-

ment with respect to client’s mortgage lender as

to assumption of mortgage by purchaser; attend

closing and record -easement agreement; send all

final documents after closing to client___________ - $150

Statutory authority for reimbursement of the legal expenses in-
curred by an employee in the sale of his or her residence at the old
official station and purchase of a home at the new station is found
at 5 U.S.C. § 5724a (1970). Regulations implementing that authority
at the time.of Mr, Walldorfl’s transfer were contained in paragraph
2-6.2¢ of the Federal Travel Regulations (FTR) (FPMR 101-7,
May 1973). Paragraph 2-6.2c provides that:

c. Legal and related expenses. To the extent such costs have not been included
in brokers’ or similar services for which reimbursement is ¢laimed under other
categories, the following expenses are reimbursable with respect to the sale and
purchase of residences if they are customarily paid by the seller of a residence at
the old official station or if custorharily paid by the purchaser of a residence at the
new official station, to the extent they do not exceed amounts customarily charged
in the loeality of the residence: costs of (1) searching title, preparing abstract,
and legal fees for a title opinion or (2) where customarily furnished by the seller,
the cost of a title insurance policy ; costs of preparing conveyances, other instru-
ments, and contracts and related notary fees and recording fees ; costs of making
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surveys, preparing drawings or plats when required for legal or financing pur-
poses; and similar expenses. Costs of litigation are not reimbursable.

In our decision in 56 Comp. Gen. 561 (1977), we reviewed the policy
concerning the extent to which legal fees may be reimbursed. In that
decision we held that necessary and reasonable legal fees and costs, ex-
cept for the fees and costs of litigation, incurred by reason of the pur-
chase or sale of a residence incident to a permanent change of station
may be reimbursed provided that the costs are within the customary
range of charges for such services within the locality of the residence
transaction. Since, however, that decision is to be applied prospec-
tively only to cases in which settlement of the transaction occurs on
or after April 27, 1977, the present matter, being settled before that
date, must be determined in accordance with the previously applicable
laws and decisions.

Those previous decisions consistently held that only legal services
of the type enumerated in FTR para. 2-6.2¢ are reimbursable. No re-
imbursement may be allowed for legal services of an advisory nature
such as representation or counseling. 48 Comp. Gen. 469 (1969) ;
B-183443, July 14, 1975; B-183102, June 9, 1972.

Regarding item (a), attorney’s fees for preparing closing documents
and conducting the same may be authorized for reimbursement.
B-176876, November 27, 1972 ; B-174011, November 15, 1971. Ilowever,
charges which are attributable to representation and services rendered
at the closing are advisory and not reimbursable. B-1862i4, March 16,
1977; B-183443, supra. While the voucher itself merely states that
$125 is for closing, Mr. Walldorff states in his letter to our Office,
doted October 17, 1977, that “the fee was for services provided at

_the closing.” Therefore, item (a) is not reimbursable unless shown
that the law firm of Laura Ruth McNeil conducted the closing and pre-
pared the closing statement.

The services provided by the firm of Hodgson, Russ, Andrews,
Woods and Goodyear as described in item (b) were performed incident
to the residence sale transaction. The items enumnerated include office
conferences with the claimant, correspondence, review of documents
and discussions with the realtor. These items are advisory and repre-
sentational and are not within the class of services contemplated by
the cited regulation. B-186290, September 30, 1976. The fact that a
prudent seller would require such services will not affect such a deter-
mination. See B-183443, supra.

Included in item (b) is the preparing of two documents, services nor-
mally reimbursable under FTR para. 2-6.2c. First is the addendum to
a multiple listing agreement. While we recognize the need for a broker
and provide for the reimbursement of the cost in FTR 2-6.2(a), there



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 673

is no recognition of the need for attorneys in the broker-client relation-
ship. Any such involvement by the client’s attorney must be viewed
as advisory even when it includes the amending of documents used by
the parties and, therefore, is not reimbursable. Second is the prepara-
tion of a sales contract. We have held that the intent of the Federal
Travel Regulations relating to reimbursement of real estate expenses
is to reimburse the employee for only one set of authorized expenses
relating to one sale and one purchase. B-184869, September 21, 1976.
Accordingly, legal fees relating to an unconsumated contract are not
reimbursable. B-190122, November 23, 1977.

Paragraph 2-6.2c of the Federal Travel Regulations provides that,
if customarily paid by the seller at the old residence, the costs of
preparing an abstract and search of title are reimbursable. Such ex-
penses are included in item (c¢) along with charges for a tax search and
clearance of title as it relates to requirements imposed by the Erie
County Health Department concerning septic system deficiencies.
Services relating to discussions and negotiations with county officials
are advisory in nature and not provided for in the regulations. We
have been informally advised by the Buffalo office of the Department
of Housing and Urban Development that the seller of real property
has some obligation to furnish an abstract of title and, therefore, cus-
tomarily pays for it. However, a complete title search is not required
and is usually done to satisfy the buyer. Consequently, this expense
is properly borne by the purchaser. Additionally, proof that the seller
has paid all related taxes would be revealed in the abstract of title
showing no liens. Other taxes would not be part of the real estate
transaction and not properly paid by the seller as it relates to FTR
para. 2-6.2¢. To the extent that the claimant can further separate the
services in item (c) to reflect the charge for furnishing the abstract
of title, it may be reimbursed. The Buffalo office of the Department
of Housing and Urban Development has informed us that $100 is an
acceptable and reasonable fee for such services.

The fee expenses contained on item (d) are all related to activities
for sewer line corrections and construction imposed by the Erie
County Health Department. These items involve costs incurred in
connection with structural alterations which are excluded as miscel-
laneous expenses from reimbursement under FTR para. 2-3.1¢(13).
Attorney’s fees connected with these structural alterations are likewise
not reimbursable. Reimbursable costs are only those which are nor-
mally connected with a real estate action and not extraordinary costs
which may arise in connection with a particular transaction. B-180945,
August 29, 1974. In denying reimbursement for expenses related to
structural changes, we have stated that the regulations do not con-
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template underwriting the costs of new furnishings or eqguipment.
For example, where the claimant has installed air conditioning wiring
as in B 173572, Angust 23, 1971, or skirting around a mobile home as
in B-183809, October 3, 1973, we have denied reimbursement. We see
no distinction to be made between those alterations and the sthjeet
alterations involved here with the public sewer line. Additionally, an
improvement of this type properly can be characterized as a capital
improvement which increases the value of the residence and thereby
1s reflected in the purchase price. B-183794, October 9, 1975, We agree
with the administrative determination that the charges contained in
item (d) are not reimbursable.

The charges contained in item (e) generally relate to the closing.
As in our discussion on item (a), attorney’s fees for attendance at
the closing, services which are advisory in nature, are not reimburs-
able. However, a fee charged for conducting the settlement may be
reimbursed. B-181599, September 16, 1973, The actual preparation of
the deed 1s also reimbursable. B-176876, November 27, 1972. However,
for the reasons discussed above, any charges resulting from the ease-
ment as part of fulfilling requirentents imposed by county officials are
not reimbursable. To the extent that the claimant can show that
charges listed in item (e) are attributable to his attorney’s work in
actually drafting the documents, conducting the settlement and re-
lated expenses, reimbursement may be made. Negotiations and con-
ferences held in anticipation of the drafting of such documents repre-
sent services by an attorney which are advisory in nature. .\\s such.
they are not reimbursable,

Accordingly, the voucher is returned for processing pursuant to the
above.

[ B-136318 3

Departments and Establishments—Services Between—Cost Com-
parisons

TUnless otherwise necessary to accomplish some competing congressional goeals,
policies or interests, cost comparisons and billings under section 601 of the
Economy et of 1932, as amended, 31 U.8.(% 686 (197¢), to requisitioning agencies
should not include items of indirect cost which are not significantly related to
costs incurred by the performing agency in executing the requisitioning ageney™
work and which are not funded from currently available appropriations (e.g.,
depreciation). 56 Comp. Gen. 275, modified.

Departiments and Establishments—Services Between—Intra- and
Inter-Departmental
The law vests authority to operate and manage Dulles International and Wash-

ington National Airports in the Federal Aviation Administration (FAA) which
has delegated this function to Metropolitan Washington Airports, a component
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of the FAA. There is no reason to qistinguish the furnishing of facilities by the
airports to other components of the FAA from the provision of faciilties to
other departments and agencies of the Government. Therefore, the same standard
for determining cost under the Economy Act should apply to both.

Departments and Establishments—Services Between—Reimburse-
ment—Actual Cost Requirement

Washington National and Dulles International Airports are operated as self-
sustaining commercial entities with rate structures and concession arrangements
established «o as to assure recovery of operating costs and an appropriate return
on the Government’s investment during the useful life of the airports, with over
98 percent of their revenue coming from non-Government users. Therefore, fees

collected from both Government and non-Government users should include depre-
ciation and interest.

Miscellaneous Receipts—Special Account v. Miscellaneous Re-
ceipts—Reimbursement Payments

While section 601 of the Economy Act permits the depositing of reimbursements
to the credit of appropriations or funds against which charges have been made
pursuant to any order (except as otherwise provided), such reimbursements
may, at the discretion of the agencies, be deposited in the Treasury as miscel-
laneous receipts. However, deposit of reimbursements to an appropriation or
fund against which no charge has been made in executing an order is an un-

authorized augmentation of the agency’s appropriation and such sums must be
deposited as miscellaneous receipts.

In the matter of Washington National Airport; Federal Aviation

Administration; intra-agency reimbursements under 31 U.S.C. 686
(1970), August 14, 1978:

This decision is in response to an inquiry from E. M. Keeling, Di-
rector of Accounting and Audit, Federal Aviation Administration
(FAA), Department of Transportation, concerning the applicability
of our decision, Commerce Department—inclusion of departmental
overhead under 31 U.S.C. § 686 (1970), 56 Comp Gen. 275 (1977), to
cost recovery under intra-departmental service agreements between
Washington National Airport or Dulles International Airport (both
administered, operated and maintained as commercial airports by the
FAA) and other components of the FAA. These agreements are
made under authority of section 601 of the Economy Act of 1932, as
amended, 31 U.S.C. § 686 (1970).

The Director says that the FAA operates Washington National
Airport and Dulles International Airport with the goal of making
them self-sustaining. These operations involve a wide variety of
activities, one of which is the rental of space in the airport facilities
to airport users. These users include not only the airlines and the
public, but other Government agencies and the FAA itself. The
rental rates are now based on full cost, including depreciation and
interest. However, prior to our 1977 decision, depreciation and inter-
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est were excluded from rental rates charged to other Government
agencies and the FAA,

The Director asks whether our decision, requiring reimbursement
for full costs in Kconomy Act transactions, applies to intra-agency
agreements between the airports and other elements of FA\, which
are funded from different appropriations, as well as to Illt(‘,l‘“(lg(’,ll(,}
agreements. For fund accounting purposes, airport revenue from the
airlines and the public are presently being deposited in the general
fund of the Treasury by appropriate miscellaneous receipt symbols,
fees charged to other Government agencies are treated as reimburse-
ments, and fees charged to other elements of FAA are treated as
refunds. For operating statement purposes, all fees are treated as
revenue, and costs are reflected in gross amounts to provide a more
realistic picture of the true operating results of the airports. Thus,
any failure to recover total costs directly affects the operating profit
or loss.

Consequently, we have been asked specifically :

1. Is it mandatory that the FAA operated airports base the fees established for
intra-agency agreements upon full cost recovery including depreciation and
interest when the receiving organization isx funded from a dlft‘ewut appropria-
tion than the airports?

2, If the answer to question No. 1 is no, would it not be advisable to hase such
fees upon full cost since the airports are required to operate on a self-sustaining
basis?

3. Would it be permissive for the FA.\ to treat fees collected from other
Government agencies and other elements of FAA for services similar to those
furnished to the airline and the public as general fund receipts rather than as
reimbursements and refunds? The total reimbursements and refunds amounnt to

only 1.8¢z of total revenue or approximately $300,000 out of a total of ap-
proximately $30 million.

Regarding this last question, it was indicated that:

If this is permissive it would significantly simplify the accounting: i.e., (1)
fund and operational accounting would be hrought substantially into agreement,
thus some of the existing reconciliation would be eliminated; (2) revenne
anualysis by type of customer would no longer be necessary ; and (3) the number
of accounting adjustments would be reduced because the final recipient of a
service is not known at the time of obligation and must be adjusted after the
service is rendered.

The inter- and intra-departmental furnishing of materials or per-
formance of work or services on a reimbursable busis, when not other-
wise specifically authorized by statute, is authorized by section 601
of the Economy Act of 1932, as amended, 31 U.S.C. § 686(a) (1970),
which provides in pertinent part that :

Any executive department or independent establishment of the Government,
or any bureaw or office thercof, if funds are available therefor and if it is deter-
mined by the head of such executive department, establishment, bureau, or office
to be in the interest of the Government so to do, may place orders with any other

such department, establishment, burcau, or office for materials, supplies, equip-
meit, work, or services, of any kind that such requisitioned Federal agency may
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be in a position to supply or equipped to render, and shall pay promptly by check
to such Federal agency as may be requisitioned, upon its written request, either
in advance or upon its furnishing or performance thereof, all or part of the esti-
mated or actual cost thereof as determined by such department, establishment,
bureau, or office as may be requisitioned ; but proper adjustments on the basis of
the actual cost of the materials, supplies, or equipment furnished, or work or serv-
ices performed, paid for in advance, shall be made as may be agreed upon by
the departments, establishments, bureaus, or offices concerned: * * *. [Italic
supplied.}

In 56 Comp. Gen. 275 (1977) we considered the question of whether
the Department of Commerce was required to include administrative
overhead applicable to departmental supervision (departmental over-
head) as part of the “actual cost” to be recovered from another agency
for which the Department performed services under the authority of
31 U.S.C. § 686(a). In responding, we stated :

We now take this opportunity to resolve any doubt which may exist as a result
of the language of our earlier decisions and of the headnote to 38 Comp. Gen.
734. Effective compliance with the reimbursement provision of 31 U.S.C. § 686(a)
is only achieved when all significant elements of cost are recognized and re-
covered in any transaction under that section. If overhead expense is significant,
then like other elements of costs it should be recognized and recovered. The
recognition of these costs i3 mecessary so that the performing agency and the
ordering agency will know the costs of thcir operations. Also, the requirement
that prices of the performing agency be based on full costs affords the ordering
agency a financial measurement for determining whether to deal with one or
another Government agency, procure the services elsewhere, or forego the under-
taking entirely. Prior decisions are overruled to the extent they are inconsistent
with this conclusion. 56 Comp. Gen. at 277. [Italic supplied.]

That decision was necessary, in part, because of prior decisions of
this Office which had held that indirect costs, including depreciation,
might be recovered by the agency performing work or services for, or
providing materials to, another agency under the Economy Act. How-
ever, none of these prior decisions had held that such recovery was
required in every reimbursement made under the Act. Because of ques-
tions informally raised since our decision in 56 Comp. Gen. 275, par-
ticularly questions concerning recovery of unfunded costs, we now take
this opportunity to reexamine our position in order to give due con-
sideration to these concerns.

Section 601 of the Economy Act of 1932, as amended, was passed
partly in response to decisions by this Office that an agency perform-
ing work for another agency could not be reimbursed for the salaries
of the personnel during the time they were performing the work.
Reference to the legislative history of section 601 makes it clear that
all costs attributable to the performing agency’s currently available
appropriations were to be reimbursed.

H.R. 10199, 71st Cong., was introduced on February 22, 1930, for
the purpose of authorizing inter-agency procurement of work, mate-
rials, or equipment with reimbursement to be based upon “actual cost.”

During hearings on H.R. 10199, before the Committee on Expendi-
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tures in the executive departments, Representative French, sponsor of
the bill, testified that:

The purpose of the legislation is to permit the utilization of facilities and
personnel belonging to one department by another department or estahlishment
and to enact a simple and uniform procedure for effecting the appropriation
adjustments involved.

It is believed to be the policy of Congress, as evidenced in various provisions
of the different appropriation acts, that whenever possible departments and es-
tablishments should make use of personnel and facilities of other departments
or establishments.

As an example the Navy Department appropriation act requires:

“No part of the moneys herein appropriated for the naval establishment or
herein made available therefor shall be used or expended under contracts here-
after made for the repair, purchase, or acquirement by or from any private con-
tractor, of any naval vessel, machinery, article or articles that at the time of
the proposed repair, purchase, or acquirement can bhe repaired, manufactured, or
produced in each or any of the Government navy yards or arsenals of the United
States, when time and facilities permit, and when, in the judgment of the Sece-
retary of the Navy, such repair, purchase, acquirement, or production wonld nof
involve any appreciable increase in cost to the Government.”

Also in title 38, section 434, of the United States Code under the Veterans'
Bureau it is provided :

“The director * * * ig hereby authorized * * # to utilize the now existing
or future facilities of the United States Public Health Service, the War Depart-
ment, the Navy Department, the Interior Department, the National Home for
Disabled Volunteer Soldiers, and such other governmental facilities as may be
made available for the purposes set forth in this act.”

It is also a requirement of law, in using appropriations for the support of any
activity that the appropriation be expended only for the objects specified therein.
Section 3678 of the Revised Statutes states that:

“All sunts appropriated for the various branches for expenditure in the public
service shall be applied solely to the objects for which they are respectively
made.”

This requires that when one department obtains work, materials or serviees
from another department it should pay the full cost of such work, materials or
services.

If full cost is not paid, then such part of the cost as is not reimburzed must
fall upon the department doing the work, which is contrary to section 3678 of
the Revised Statutes and the appropriation of the department for which the work
was done will be illegally augmented because it does not bear all of the cost of
the work done for it.

REASON FOR THE LEGISLATION

There is no general authority for one department or establishment to order
work, materials or services from another although a number of departments
and establishments have authority to perform certain specific classes of work
for other establishments. Examples are the Bureau of Standards, Bureaun of
Mines, Department of Agriculture, the Government Printing Office, and the
Navy Department. The Comptroller General has held (7 C.G. Dec. 710) :

“Where work can be done for another establishment only by increasing the
plant or the number of employees of the establishment doing such work, there
is no authority therefor in the ahzence of specific legislation that refers thereto.”

This bill is intenided to provide the specific legislative authority stated by the
Comptroller General to he necessary by authorizing the performance of work
or services or furnishing of materials by one department or establishment to
another without any limitation as to existing facilities or personnel. On a joh
of any size for another department or establishment it might frequently he neces-
sary to take on additional personnel in order to utilize existing facilities and
complete the job within the time required or to retain the services of employees
who would otherwise be discharged.

In spite of the provisions of section 3678 of the Revised Statutes the Comp-
troller General has held (7 C.G. Dec. 7i0) that the general rule is:
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“The payment by the establishment receiving the benefit of the service is lim-
ited to the additional expense incurred by the employee during [the pe-
riod] * * * he is engaged on the work of the establishment to which he is
loaned, the salary of the employee remaining a charge against the appropriation
of the establishment to which he belongs.”

And also in the decision (6 C.G. Dec. 7T1), quoted from the syllabus:

“Where the performance of services by one establishment of the Government
for another establishment does not involve the incurring of any extra expense
or the increasing of the regular force and equipment, there is no basis for charg-
ing the appropriation of the establishment receiving the benefit of all such
services.”

Under existing decisions of the Comptroller General—except in a few instances
8pecifically provided for by statute—one department can not undertake work for
another if it involves increasing the personnel or facililties, nor can it receive
reimbursement for the pay of its regular personnel even though such personnel
are laborers or mechanics and paid at a daily or hourly rate of pay. The effect
of these rulings i3 to prevent the free use by the Government of its own facilities
for the reason that no department can afford to neglect its own work and use
the time of its employees on work for another department. [Italic supplied.]
Hearings on H.R. 10199 before the House Committee on Bxpenditures in the
Bgecutive Departments, T1st Cong. 3-5 (1930).

Representative French’s testimony also indicated that H.R. 10199 was
prepared by the Chief Coordinator of the United States (Hearings,
supra, pp. 5-6) who, in commenting on H.R. 10199, stated as follows:

The Comptroller General in his decision, No. A-2272 of June 16, 1924, stated:

“The performance of work by one department for another, etc., without reim-
bursing the whole cost of such work, as accurately as it may reasonably be
ascertained, would contravene the requirements of law in that it would augment
one appropriation at the expense of another.”

This decision was followed by the General Accounting Office for several
years. But beginning with 1926 the Comptroller General’s decisions have de-
parted from this ruling by requiring that the amount chargeable to the funds
of an establishment of the Government for services performed therefor by
another establishment to be limited to the additional expense actually incurred
by reason of such service. This ruling in effect penalizes the performing depart-
ment’s appropriation for a part of the cost of the work and makes it loath
to perform services for other departments and establishments for fear that its
own work might be crippled thereby. This interpretation would be inmipossidble if
the proposed legislation were enacted. [Italic supplied.] (Hearings, supra, pp.
13-14.)

The House Committee reported an amended version of H.R. 10199
which, among other things, expanded, the coverage of the proposed
law to include intra-agency as well as inter-agency orders (no longer
termed procurements). Further, the Committee bill expanded the ac-
tivities that could be performed pursuant to such orders to include
furnishing of supplies and equipment, but limited orders only to
agencies that were in a position to supply the material or perform
the work. It also provided that, except in emergencies, such work,
service, or materials must be performed by another agency if, in the
opinion of the Director of the Bureau of the Budget, it would cost less
to do so than to have the work or material performed by or procured
from a non-Government source. Other changes were also made, includ-
ing a proposal that the law be an amendment to section 7 of the For-

tification Act of May 21, 1920, 41 Stat. 613, rather than a separate law.
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However, reimbursement was still required to be based on “actual
cost.”
In commenting on the amended bill, the Committee stated

PURPOSE OF LEGISLATION

The purpose of this bill is to permit the utilization of the materials, supplics,
facilitics, und personnel belonging to one department by another department or
independent establishment which is not cquipped to furnish the matorials, work,
or services for itsclf, and to provide a uniform procedure so far as practicable
for all departments.

Your committee also helieves that very substantial economies can be realized
by one department availing itself of the equipment and services of another
department in proper cases. A free interchange of work as contemplated by this
bill will enable all bureaus and activities of the Government to be utilized to their
fullest and in many cases make it unnecessary for departments to set up dupli-
ating and overlapping activities of its own.

- * % bl * - *

COST OF WORK

Heretofore the cost of such services as have been performed by one department
for another has frequently been paid for out of the appropriations for the depart-
ment furnishing the materials and services. This is unfair to the department
doing the work. AUl materials furnished and worl: done should be patd for by
the department requiring such materials and services. Under the bill as amended
working funds must be created by the Secretary of the Treasury upon request of
department heads and adjustments made whereby the entire cost is borne hy
the department calling upon another department for materials and services.
This will hold each department to strict accountability for its own expenditures
and result in more satisfactory budgeting and accounting. [Italie supplied.]
Report of the Committee on Expenditures in the Executive Departments on H.R.
10199, H.R. Rep. No. 2201, 71ist Cong. 2-3 (1931).

While no further action was taken on ILR. 10199 in the T1st Con-
gress, an almost identical provision was included as section 801 of
IL.R. 11597, 72d Congress, a bill to effect economies in the National
Government. The report of the Iouse Committee on Economy on
IL.R. 11597 (H.R. Rep. No. 1126, 72d Cong., 1st Sess. 15-16 (1932))
provides the same comments on the purpose of section 801 as were
made about H.R. 10199 in H.R. Rep. No. 2201, 71st Cong., quoted
supra. Thereafter, H.R. 11597 was incorporated as Part IT of H.R.
11267, 72d Cong., the bill which became the Legislative Branch Ap-
propriation Act for fiscal year 1933, June 30, 1932, Ch. 314, 47 Stat.
417. Section 601 of that Act is the provision for interagency transac-
tions which had its origin in I.R. 10199, 71st Cong.

The one important dissimilarity between the two bills (II.R. 10199
as reported by the Committee on Expenditures and H.R. 11597) was
that ILR. 11597 did not contain the requirement that the Government
agency place its order with another Government agency (assuming
the latter agreed) unless the Budget Bureau determined that the work
or material could be more cheaply performed or procured otherwise.

While the bill was under consideration by the House, Representative
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Williamson offered an amendment to section 801 of HLR. 11597 as
follows: ‘

“Provided, however, That if such work or services can be as conveniently or

more cheaply performed by private agencies, such work shall be let by competi-
tive bids to such private agencies.” 75 Cong. Rec. 9349 (1932).
Mr. Williamson’s amendment was thereafter adopted. 75 Cong. Rec.
9350 (1932). Thus, instead of requiring the placement of orders with
a Government agency rather than a private source unless the work or
material could be more cheaply performed privately, Congress re-
quired placement of orders with private agencies, when the work could
be performed or the service provided more cheaply or as conveniently
than by a Government agency.

While the law and its legislative history are silent as to what was
meant by the term “actual cost” when computing reimbursements for
orders for inter- and intra-departmental work or services, the legisla-
tive history does indicate that by enactment of section 601 of the
Economy Act, the Congress intended to effect savings for the Govern-
ment as a whole by: (1) generally authorizing the performance of
work or services or the furnishing of materials pursuant to inter- and
intra-agency orders by an agency of Government in a position to
perform the work or service; (2) diminishing the reluctance of other
Government agencies to accept such orders by removing the limitation
upon reimbursements imposed by prior decisions of this Office;* and
(8) authorizing inter- and intra-departmental orders only when the
work could be as cheaply or more conveniently performed within the
Government as by a private source. Thus in determining the ele-
ments of actual cost under the Economy Act, it would seem that the
only elements of cost that the Act requires to be included in comput-
ing reimbursements are those which accomplish these identified con-
gressional goals. Whether any additional elements of cost should
be included would depend upon the circumstances surrounding the
transaction.

Insofar as cost is concerned, the last of the three congressional
goals set forth above indicates an intent to have work performed at
the least cost to the Government, but adds little in the way of aiding
a determination of what are “actual costs” under 81 U.S.C. § 686. The
Economy Act’s overall goal is to effect economy in the Government
as a whole. All that would be necessary to accomplish this would be to
compute the additional costs to the agency performing the work or
providing the serviee and permit it to execute the order when its
additional costs are equal to or less than the cost of having the work

1These decisions were viewed as penallzing the performing agency by forcing it to bear

the cost of performing another agency’s work and at the same time augmenting the appro-
priation of the requisitioning agency by freeing its funds for other work.
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or service performed or the material provided by a private sonree,
To use a cost basis that included elements of cost that would be in-
curred by the agency (and hence the Government) regardless of
whether the order for materials or work is placed within the Govern-
ment or with a private source would distort the comparison required
by 81 T.S.CI. § 686. When a cost comparison between procurement
from a private source and procurement from another Government
agency is made on this basis--including in the cost of procurement
within the Government elements of indireet cost which will be in-
curred regardless of where the order is placed -it is hard to conceive
how economy would be effected by placing the order with the private
source : in addition to the cost of the private procurement, the Gov-
ernment would then still incur all indirect costs not affected by
receipt or non-receipt of the order. In such a situation the amount
of money available for carrying out the various purposes for which
appropriations are available is reduced and, in the end, while the
total outlay by the Govermment might not be inereased, the total
amount. of goods or services acquired for the money available is
reduced.

The Economy Act clearly requires the inclusion as actual cost of
all direct costs attributable to the performance of a service or the
furnishing of materials, regardless of whether expenditures by the
performing agency were thereby increased. Otherwise, the perfonn-
ing agency would be penalized to the extent that its funds are used to
finance the cost of performing another agency’s work. while the
requisitioning agency’s appropriations are angmented to the exient
that they now may be used for some other purpose.

For the same reasons, certain indirect costs are recoverable as actual
cost. However, for the reasons given above, only those indireet costs
which are funded out of the performing agency’s currently available
appropriations and which bear a significant relationship to the per-
forming of the service or work or the furnishing of materials are re-
coverable. To be recoverable, indirect costs must be shown, either
actually or by reasonable implication, to have benefitted the reqni-
sitioning agency, and that they would not otherwise have been incurred
by the performing agency. If an item of indirect cost does not bear a
significant relationship to the service or work performed or the ma-
terials furnished, and is not funded from currently available appro-
priations, it should not be included as an element of actual cost for
purposes of 31 U.S.C. § 686 (absent some other overriding considera-
tion). Recovery in these circumstances would not restore to the per-
forming agency amounts which it expended on the requisitioning
agency’s work which it would otherwise have expended on its own
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work and hence would not serve the statutory purpose of preventing
the performing agency from being financially penalized for transac-
tions under 31 U.S.C. § 686. Recovery for such items of indirect cost—
normally small in relation to direct costs—would probably have mini-
mal impact on the decision of the performing agency to agree to per-
form the work or services or furnish the material involved and thus
would have minimal impact in accomplishing one of the goals Con-
gress sought to be achieved in adopting the Economy Act.

Furthermore, recovery and retention of such indirect cost items by
the performing agency would augment the performing agency’s ap-
propriation since, in fact, these cost items had not financed the service,
work, or material. Thus unless otherwise necessary to accomplish some
recognizable goal or policy, billings under the Economy Act to requisi-
tioning agencies should not include items of indirect cost which are not
significantly related to costs incurred by the performing agency in
executing the requisitioning agency’s work and are not funded from
currently available appropriations.

‘While the foregoing discussion indicates what the Economy Act
requires as a minimum to be included in computation of costs for cost
comparisons and reimbursement purposes, the law is not so rigid and
inflexible as to require a blanket rule for costing throughout the
Government. It must be recognized that there is a wide diversity of
activities performed by the Government, and the means chosen to
perform them. Certainly neither the language of the Economy Act
nor its legislative history requires uniform costing beyond what is
practicable under the circumstances. This is not to say that costing
is expected to be different in a substantial number of circumstances.
We are merely recognizing that in some circumstances, other com-
peting congressional goals, policies or interests might require recoveries
beyond that necessary to effectuate the purposes of the Economy Act.
56 Comp. Gen. 275 (1977) is modified accordingly.

The cost comparison and reimbursement requirements under the
Economy Act differ from those established administratively by OMB
Circular A-76, as revised, August 30, 1967, for Executive agencies to
determine whether to initiate a commercial or industrial activity or
to continne one in operation. OMB Circular A-76, in paragraph 4e,
specifically provides that it does not apply to products or services ob-
tained from other Federal agencies authorized by law to furnish
them. Moreover, the Economy Act applies to purchases of materials
or services which may not be the product of a Government commercial
or industrial activity but may be part of basic agency operations.
Further, under OMB Circular A-76, an agency may decide to initiate
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or continue a commercial or industrial activity for reasons other than
cost.

The above bases for comparing or reimbursing costs under the Xcon-
omy Act are hence not relevant to an agency determination, under the
Circular, to initiate new starts or to continue existing Government,
commercial or industrial activities, since such determinations are based
upon the criteria of the Circular. Under the cost comparison criteria
of OMB Circular A 76, an activity may be undertaken by the agency
if it has determined that procurement from a commercial source would
result in higher cost to the Government. But that determination, and
the determination to continue a (Fovernment commercial activity, are
independent of a decision by an agency, under the Economy Act, to
procure materials or services from a Government commercial or in-
dustrial activity. Conversely, the decision to continue & Government
commercial or, industrial activity cannot be dependent on whether
other agencies may choose to call upon that activity under the Economy
Act for materials or services. '

With regard to the specific questions presented, authority to operate
and manage the airports is vested by law in the FAA (see D.C. Code
§8 7-1302, 1401, 1404 (1973) ). This function has been delegated within

" FAA to a division of that agency called Metropolitan Washington Air-
ports. Funds are appropriated to FAA generally for “operations” and
otherwise made available for construction (through appropriations
for: “Facilities, Engineering and Development,” “Facilities and
Equipment,” and “Research, Engineering and Development”). Funds
are also specifically appropriated to the FAA for “Construction,
Metropolitan Washington Airports” and “operation and maintenance,
Metropolitan Washington Airports.” See, e.g., the Department of
Transportation and Related Agencies Appropriation Act, 1977, Publie
Law 94387, August 14, 1976, 90 Stat. 1173-1174. These funds are
available only for the purpose for which appropriated and no other.
31 TU.8.C. § 628 (1970) : 37 Comp. Gen. 472 (1958).

The airports’ activities are funded separately from other compo-
nents of the FAA. There is no reason to distinguish the provision
of their facilities to other components of the FAA or to the Depart-
ment of Transportation under the Economy Act, from the provision of
facilities to other departments or agencies of the Government. The
same standards should control the determination of costs in hoth
situations.

Moreover, the airports are operated as self-sustaining commercial
entities with rate structures and concession arrangements established
so as to assure the recovery of operating costs, and an appropriate
return on the Government’s investment during the useful life of the
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airport. Hearings on Department of Tramsportation and Related
Agencies Appropriations for 1977 before a Subcommittee of the House
Committee on Appropriations, 94th Cong., Part 4, pp. 618-620 (1976).
The FAA director stated that over 98 percent of the airports’ revenue
was from non-Government sources. This being the case, we see no
reason for fees assessed to the Government as a user of services or fa-
cilities to be based on a different rate structure from fees charged non-
Government users. To do so would be contrary to the goal that
such activities be self-sustaining unless the additional costs were
passed on to the non-Government users which would be inequitable.
While the Economy Act requires recovery of “actual costs,” as dis-
cussed above, the term has a flexible meaning and recognizes distine-
tions or differences in the nature of the performing agency, and
the purposes or goals intended to be accomplished. Here the primary
beneficiaries of the airports’ operations are the airlines and passengers.
Any benefit to the Government in operating such airports is incidental
at best. In such a situation, fees collected from both Government and
non-Government users should include depreciation and interest.

Finally, we do not object to the FAA proposal to depesit fees col-
lected from within the Government for services provided at the air-
ports into the Treasury as miscellaneous receipts. Section 601 of the
Economy Act of 1932, as amended, permits the depositing of reim-
bursements to the credit of appropriations or funds against which
charges have been made pursuant to any such order (except as other-
wise provided). Nevertheless, in 56 Comp. Gen. 275, at 278-79, we said
that reimbursements for indirect costs in transactions under 31 U.S.C.
§ 686 may be deposited in miscellaneous receipts. The same conclusion
applies to reimbursements for direct costs. We suggested in 56 Comp.
Gen. 275, at 279, that the deposit in miscellaneous receipts of indirect
cost recovery was justified at least in part because to do so would
not impair the agency’s ability. to perform work for other agencies
and yet would not reduce the amount available to it for its own
activities, Although the deposit in miscellaneous receipts of reim-
bursements for direct costs would reduce the amount available to the
performing agency, we see no compelling reason, on that account, not
to allow the deposit in the agency’s discretion.

One exception to the foregoing principles should be mentioned. De-
posit of reimbursements to an appropriation or fund against which
no charges had been made in executing an order is an unauthorized
augmentation of the agency’s appropriation. Such collections must be
deposited into the general fund as miscellaneous receipts. Where de-
preciation is concerned, for example, since the appropriation which
most reasonably might be said to have borne the cost is the one made
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for construction of the facility involved, and this is presumably no
longer available for that purpose, this amount should be deposited in
the Treasury as miscellaneous receipts.

B

[ B-190093 3

Contracts—Specifications—Samples—Noncompliance With Speci-
fications—Bid Rendered Nonresponsive—Rejection Required

Bid samples furnished without interior graining, not listed as subcharacteristie
of prescribed “interior appearance” eriterion, could not he evalunated as required
by solicitation for neatness and smoothness of interior appearance hecause
samples could not demonstrate that with addition of graining bidder's product
would retain requisite appearance. Procuring activity lacked reasonable hasis
to conclude samples complied with solicitation’s subjective characteristics and
was required to reject bid as nonresponsive to solicitation.

Bids — Rejection — Nonresponsive — Sample Requirements —
Nonconformance

Agency’s favorable consideration of bid samples furnished with note stating
that although samples’ interior did not comply with solicitation, production
items would conform to specification, is tantamount to allowing bidder to submit
additional samples after bid opening and violates rule that bid may not be altered
after bid opening to make it responsive to solicitation.

Contracts—Federal Supply Schedule—Requirements Contracts—
Evaluation of Bids, etc.—Propriety—Sample Requirements

While award of contract to bidder which submitted nonconforming bid samples
on belief that bidder’s production items would comply with solicitation specifi-
cations follows agency’s internal regulations, such procedures violate statutory
and regulatory requirements that award be made to responsible bidder whose
bid conforms to the solicitation. 41 U.S.C. 233 (b) (1970).

Contracts—Protests—Procedures—Bid Protest Procedures—Time
for Filing—Solicitation Improprieties
Portion of protest concerning procuring activity’s treatment of protester’s bids

in response to earlier solicitations which are not the subject of the protest here
in question will not be addressed.

Contracts—Specifications—Samples—Adequacy—Agency Accept-
ance of Nonconforming Items in Prior Procurement Effect

Assertion that protester previously furnished acceptable bid samples to procur-
ing activity does not determine acceptability of samples submitted in response
to instant solicitation, nor does acceptance of items on a prior contract bind
agency to accept nonconforming items under a subsequent contract.

Contracts — Specifications ~ Samples — Defective — Determina-
tion Upheld
Protest against rejection of bid as nonresponsive because bid samples were found

not to comply with objective characteristies listed in invitation for bids (IE‘]})
is denied. Invitation for bids advised that nonconforming samples would require
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rejection of bid, tested samples manifested condition proscribed by IFB specifi-
cation, and protester did not show its samples were not fairly evaluated by
procuring activity.

Contracts—Specifications—Samples—Tests to Determine Product
Acceptability—Validity—Timeliness of Protest
Protest concerning validity of objective tests for bid sampling filed more than

5 months after bid opening is untimely as such procedures were readily apparent
from examination of IFB.

In the matter of Airway Industries, Inc.; United States Luggage
Corporation, August 14, 1978:

Airway Industries, Inc. (Airway), and United States Luggage
Corp. (USLC) have protested against the award of a contract for dis-
patch cases by the General Services Administration (GSA), Federal
Supply Service, to Eastern Case Co., Inc. (Eastern), resulting from
invitation for bids (IFB) No. FPGA-HH-90071-A.

The IFB, issued on June 16, 1977, contemplated the award of a re-
quirements contract for molded plastic (metal frame) dispatch cases,
National Stock Numbers (NSN) 8460-00-782-6726 and -6729, in ac-
cordance with Federal Specification KK-C-1535B, August 16, 1976,
as modified, for the period of July 1, 1977, or the date of award, to
June 30, 1978.

Bid samples were required to be furnished as part of the bids, and
bids were to be rejected if the samples failed to conform to specified
characteristics. Federal Procurement Regulations (FPR) § 1-2.202-4
(1964 ed. amend. 139). The IFB contained a Bid Sample Require-
ments clause which provided, in pertinent part, as follows:

a. Two bid samples are required for each of the following items in this
solicitation :

NSN-8460-00-782-6726, NSN-8460-00-782-6729

b. Two representative samples shall be submitted for each of the following
items bid upon: .
ACCEPTABLE REPRESENTA-

ITEMS TIVE SAMPLE
1-14% _—
15-28 _—
. * . . . . .

e Samples will be evaluated to determine compliance with all characteristics
stated below:

Subjective iObjective
Characteristics Characteristics
a. Workkmanship a. Drop Test (Para. 4.3.2) Fed.
b. Convenience of carrying Spec. KK—-C-1535B
¢. Stability while standing b. Tumble Test (Para, 4.3.3) Fed.
d. Exterior appearance Spec. KK-C-1535B
e. Interior appearance
(i) General

Matching color of
apron, with interior
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Subjective
Characteristies
(41) Unlined (iii) Iined
Neatness and smooth- Harmony of color with
ness of visible interior cxterior case of
with no evidence of removal

sharp jagged or rough
unfinished components

Unit-price bids were to be submitted, f.0.b. 14 destinations, for esti-
mated quantities of NSN-6726 (items 1-14) and NSN-6729 (items
15-28). Four bids were received at the bid opening on July 26, 1977.
The low bidders for NSN-6726 were: Airway on items Nos. 2 and 3,
TUSLC on item No. 13, and Eastern on the remaining 11 items. For
NSN-6729, Airway was the low bidder on items Nos. 16 and 17, USLC
on items Nos. 15, 23, 24 and 27, and Eastern on the remaining eight
items.

GSA requested a preaward survey of Eastern’s facilities, pursuant
to FPR § 1-1.12054 (1964 ed. amend. 95) ; General Services Procure-
ment Regulation (GSPR) §5A-1.1205—4 (1976 ed.), on Angust 22,
1977. The Plant Facilities Report (PFR) dated September 2, 1977,
found the firm capable of performing under the IFB.

BID SAMPLE EVALUATIONS

According to a GSA memorandum dated October 4, 1977, subjective
tests were performed on the bidders’ samples on August 8, 1977, with
the following results:

1. Airway Industries 5’ & 3’'—Passed

2. U.8. Luggage 5’ & 3’’—Passed*

*NOTE—ILock is of the Lunch Box type and should be checked out under
objective tests.

3. Eastern Case Company &'’ & 3/ Passed*

*It was noted in bid samples submitted by Eastern: ‘“The bid sample does
not have a grained interior. Production cases will have a grained interior as
per specification.”

This can be corrected in production and the manufacturer encounters no
problem in production.

GSA’s Bid Sample Evaluation Report, dated August 25, 1977, con-
cluded with respect to the above-quoted objective characteristics that
the samples of Airway, Eastern and USLC for NSN-6726 did not
comply with the specification requirements. More specifically, Airway’s
initial sample failed the Tumble Test because a latch opened during
the test (Federal Specification KK-C-1535B (Fed. Spec.) para. 3.3.5,
August 16, 1976), and Eastern’s lid shell separated from the frame
section of the case (Fed. Spec., para. 3.3.2) ; the bidders’ second sam-
ples, however, passed the test. "SLC’s sample failed the Drop Test
because the case evidenced dimpling on the corners (Fed. Spec., para.
3.3.2) and deficiencies were also noted concerning the case latches and
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feet (Fed. Spec., paras. 3.3.5.3 and 3.3.9). The Airway and Eastern
samples for NSN-6729 were found to comply with the specification
requirements, but USLC’s sample failed to comply for the same rea-
sons stated with regard to the firm’s sample for NSN-6726.

The following statement concerning interior graining, apparently
directed at the note affixed to Eastern’s sample, was added to the above-
quoted October 4 memorandum by GSA’s memorandum of October 14,
1977.

The requirements for the appearance of the grained interior of the unlined
molded plastic dispatch cases are set down in paragraph 3.3.6.1 of Fed. Spec.

KK-C-1535B, and must be adhered to in manufaetunng production items for
delivery in accordance with a contract.

In evaluating the subjective characteristics of bid samples of Molded Plastic
Dispatch Cases no consideration of the grained unlined interior of the cases is
listed in Solicitation No. FPGA-HH-90071-A~7-26-77.

A potential supplier would have no trouble meeting this requirement in pro-
duction by either graining the interior of the case concurrent with the molding of
;ﬁgupslastic shells or by using sheets that have been grained prior to molding the
On the same day GSA requested an additional PFR as to Eastern’s
capability to furnish the prescribed case interior. See GSPR § 5A-
2.202-4(g) (1976 ed.). The report, dated October 20, 1977, concluded
that an inspection of the firm’s plant indicated Eastern was capable of
producing cases in compliance with paragraph 3.3.6.1 of the applicable
specification (i.e., with grained interior).

During the interim the bidders complied with GSA’s request for ex-
tension of the acceptance period of their bids. On December 19, 1977,
" however, GSA issued a Determination and Findings of urgency, FPR
§ 1-2.407-8(b) (4) (1964 ed. amend. 68), pursuant to which a contract
for items 2, 3, 16 and 17 was awarded to Airway and a contract for the
remaining 24 items was awarded to Eastern on December 23, 1977.
By letter dated January 6, 1978, GSA notified USLC that its bid had
been rejected as nonresponsive because the firm’s bid samples failed to
conform to the specification requirements.

ATRWAY INDUSTRIES PROTEST

On September 9,1977, Airway filed its protest with our Office against
the award of a contract under the IFB to any other bidder on the
grounds that Eastern’s bid samples failed to meet the requirements of
the IFB and the applicable Federal specification. More specifically,
Airway asserts that:

1. Eastern’s bid samples do not conform to the dimensions re-
quired by paragraph 3.3 of the Federal specification ; differences
in dimensions of bid samples and production items could produce
different test results; thus, there is no guarantee that production

9nE.436 O ~ 78 = 6
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items would have passed the objective tumble test. Prior Eastern
samples of the required dimensions did not consistently pass the
tumble test.

2. The note pasted in Eastern’s samples indicates that the
samples do not met the IFB’s subjective characteristics for in-
terior appearance. The TFB reqnires unlined cases have a neat,
smooth visible interior free from rough jagged or rough finished
components and the Federal specification defines “neatness” to
require a “uniform grain.” Samples furnished without eraining
cannot be inspected for appearance and should be rejected as
failing to comply with the listed subjective characteristics.

3. Eastern’s samples do not comply with the requirements for
“workmanship,” Federal specification, para. 3.3, because they do
not present the requisite material, interior and exterior appear-
ance, and locks, which affect tho product’s serviceability and
appearance.

GSA, however, takes the position that (1) neither case dimensions
nor grained interior is included in the subjective characteristics listed
in the IFB, (2) lack of grained interior is a defect easily subject to
correction in productmn. and (3) Eastern’s samples are deemed to
comply with the IFB.

Initially, we agree that case dimensions were not included among
the subjective characteristics for which bid samples were to be eval-
uated. Insofar as Airway has merely alleged, without proving, that
Eastern’s bid samples fail to comply with the required dimensions
and workmanship, we will neither speculate as to their compliance
nor substitute our judgment for that of the GSA evaluators.

Although interior graining was not specifically listed as a subchar-
acteristic under any of the subjective characteristics set forth in the
IFB, we cannot concur with GSA’s delimitation of the scope of bid
sample evaluation for interior appearance. We believe that the
agency’s interpretation fails to consider the integral correlation be-
tween the IFB and the applicable Federal specification. The purpose
of listing sample evaluation criteria is to advise prospective bidders of
the standards against which their bid samples will be evaluated.

Paragraph 3.3.6 of the Federal specification gave bidders the choice
of furnishing cases with either lined or unlined interior, as specified
in paragraph 3.3.6.1 or 3.3.6.2. Paragraph 3.3.6.2, Unlined Interior,
required in part that:

[bJoth top and bottom finished interior surfaces shall be grained prior to or
concurrent with thv molding process and, after molding, shall result in a uniform
grain,* * *
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According to paragraph 3.3.6, samples were to be evaluated for either
subjective characteristic paragraph (e)(ii) or (e)(iii), above, be-
cause bidders were required to furnish either lined or unlined interior,
not both., )

Paragraph (e) (ii) of the above-quoted IFB subjective characteris-
tics states that the bid samples were to be evaluated for “unlined neat-
ness and smoothness of visible interior with no evidence of sharp
jagged or rough unfinished components.” [Ttalic supplied.] Notwith-
standing the fact that graining might readily be supplied during the
production process, we believe that the neatness and smoothness of
unlined, grained interior cannot be determined by examining bid sam-
ples with unlined, ungrained interior. The fact that Eastern’s bid sam-
ples presented a neat, smooth interior did not suffice to indicate that
with the addition of graining Eastern’s production items would retain
the requisite interior appearance. Because Eastern’s samples could not
adequately demonstrate the characteristic listed for evaluation, GSA
had no reasonable basis upon which to determine that the firm’s sam-
ples complied with the subjective characteristics of the IFB and was
required to reject Eastern’s bid as nonresponsive.

Moreover, we have long followed the rule basic to competitive bid-
ding that a bid may not be altered after bid opening in order to make
it responsive to the solicitation. 40 Comp. Gen. 432, 435 (1961). Be-
cause bid samples are part of the bid, the same rationale applies to
changes in bid samples subsequent to bid opening. Kaufman DeDell
Printing, Inc., B-181231, March 24, 1975, 75-1 CPD 172.

The responsiveness of Eastern’s bid, that is, the firm’s intention to
comply with all IFB specifications, must be determined from the com-
pany’s actual bid and bid samples. See B-176699, November 30, 1972;
Sheffield Building Company, Incorporated, B-181242, August 19, 1974,
74-2 CPD 108. Consideration of Eastern’s bid samples as if they had
been furnished with the interior proposed by the attached note was
tantamount to allowing the bidder to submit a second set of bid samples
after bid opening. See 40 Comp. Gen. 432 (1961) ; Shefficld Building
Company, Incorporated, supra; Kaufman DeDell Printing, Inc.,
supra. GSA’s favorable evaluation of Eastern’s samples is particularly
egregious because the agency was expressly advised that the samples
did not comply with all the specifications of the IFB and, therefore,
made its evaluation in reliance on the belief that production items
would somehow be made to conform after a contract had been awarded.

Bid samples are permitted in order to determine the responsiveness
of a bid and may not, as a general rule, be used for determining a bid-
der’s ability to produce the required item. FPR § 1-2.202-4(a) (1964
ed. amend. 10); B-164732, September 30, 1968; D. N. Owens Com~
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pany, 57 Comp. Gen. £31 (1978}, 78--1 CPD 66. Where, as here, o bid
may properly be rejected as nonresponsive, neither a determination as
to the bidder’s responsibility nor a preaward survey preparatory io
such a determination is necessary. Seal-O-Matic Dispenser Corpora-
tion, B-187199, June T, 1977, 77-1 CPD 899. The problem with GS.\’%
evaluation procedure and its treatment of bid samples lies with its own
internal regulations found at GSPR § 5A-2.202-4 (1976 ed.). Under
those regulations, if bid samples have been found in compliance with «//
the listed characteristics of the IFB, but deficient with regard to un-
listed characteristics, GSA must request a PFR. GSPR § 5\ 2.202
4(g) (1976 ed.). Unlike the ordinary treatment of bid samples, 4 re-
quest for a PFR is properly made for the purpose of determining a
bidder’s ability to produce a conforming item (i.e., an affirmative de-
termination of responsibility) and requires specific statements regard-
ing the bidder's “ability * * * to correct each noted deficiency in
objective characteristics as well as an overall appraisal of his capa-
bility.” FPR §1-1.1205-4 (1964 ed. amend. 95) ; GSPR § 5A-2.202 -
4(g) (1976 ed.). [Ttalic supplied.]

The problems inherent in the current GSA bid sample evaluation
process, as we see them, are as follows:

(1) Solicitation evaluation characteristics are not sufficiently
detailed to accurately apprise bidders of the standards against
which bid samples are to be evaluated.

(2) Evaluations conducted according to currently used charac-
teristies fail to consider salient product features preseribed by the
controlling Federal specification.

(3) Further testing of bid samples whose nonconformity is ap-
parent from visual inspection (subjective testing stage) needlessly
prolongs sample evaluation and the entire procurement process,
often requiring the extension of bids for no useful purpose.

Furthermore, we can find no reasonable basis in fact in the record
for GSA’s consideration of Airway or Eastern as eligible for award of
a contract for any of items 1 through 14 (i.e., NSN-6726). As men-
tioned above, according to GSA’s own evaluation memorandum of
August 23,1977, neither firm’s bid sample for NSN-6726 complied with
the objective characteristics listed in the IFB. The tests were, however,
repeated with satisfactory results on another set of the bidders’ samples.
While the reason for which a second round of tests was administered is
not clear, we note it as a further example of the unnecessarily extended
evaluation process which characterizes the instant procurement, a
concern which we will address below. Because the firms’ bid samples
for NSN-6726 clearly did not conform to ell the evaluation character-
isties listed in the IFB, GSA was required to reject their bids as non-
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responsive. The conflicting test results do not affect the procuring
activity’s obligation in this regard because they merely render the bids,
at best, ambiguous. In a procurement by formal advertising, award
must be made to the responsible bidder whose bid, conforming to the
IF B, will be most advantageous to the Government. 41 U.S.C. § 253 (b)
(1970). [Ttalic supplied.] The contracts awarded to Airway for items
2 and 3 and to Eastern for items 1 and 4 through 14 were, therefore,
awarded in contravention of the terms of the IFB and in violation of
© pertinent procurement law and regulations.

Similarly, items 15 and 18 through 28 of Eastern’s bid were sup-
ported by bid samples which failed to comply with the interior- grain-
ing requirement of the IFB. Eastern’s nonconforming bid samples
required rejection of the firm’s bid as nonresponsive. Consequently,
GSA’s award to Eastern for these items was also made in violation of
controlling procurement law and regulations.

Accordingly, the protest'is sustained. We are unable to recommend
corrective action with regard to the base-period portions of the con-
tracts, which have already been performed. We learned, however, on
July 7, 1978, that GSA has exercised a 2-month option which extends
the term of the contracts through August 81, 1978. We therefore rec-
ommend that no further orders for items 2 and 3 should be placed with
Airway, no orders for items 1, 4 through 15, and 18 through 28 should
be placed with Eastern under the option, and any new requirements
should be solicited in a manner consistent with this decision.

UNITED STATES LUGGAGE CORPORATION PROTEST

USLC essentially contends that its bid was improperly rejected as
nonresponsive because its bid samples were not properly evaluated by
GSA. The protester questions the validity of the objective Drop Test,
noting that previous sample cases were submitted without any adverse
report; states that the specification is ambiguous with regard to the
locks and latches to be furnished, and that sample cases equipped with
the identical lock were not rejected on that basis; and alleges that
GSA’s actions evidence a longstanding course of conduct by the
agency, intended to discourage USLC from competing on similar
future solicitations.

Initially, USLC’s concern with regard to the validity of the objec-
tive tests used by GSA questions the propriety of procedures, the use
of which was readily apparent from an examination of the IFB. How-
ever, according to our Bid Protest Procedures, 4 C.F.R. § 20.2(b) (1)
(1977 ed.), protests based upon such an alleged impropriety must be
filed with our Office prior to bid opening. Because USLC filed its pro-
test more than 5 months af¢er the bid opening, this ground of the pro-
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test is untimely fi'ed and will not be considered on the merite, Hee
B 176210, February 2, 1973. '

Insofar as USLC's protest pertains to GSA’s treatment of USLC
bids in response to solicitations issued prior to the IFDB here in gues-
tion, those aspects of the protest will not be addressed because they do
not concern the instant procurement and protests filed against them
at this juncture would be untimely filed and not for consideration on
the merits. 4 C.F.R. § 20.2 (1977 ed.).

In support of the exception taken to GSA’s evaluation of its bid
samples, USLC states that samples previously furnished to S\ have
passed the Drop Test and that sample cases equipped with the same
latch were not previously rejected on that basis. The fact that TSLC
may have previously furnished an acceptable item under an earlier
GSA procurement is not, however, determinative of the acceptability
of samples submitted in response to the instant IFB. Seal-O-Matic
Dispenser Corporation, supra; I & O Industries, Inc., 53 Comp. Gen.
810 (1974), 74-1 CPD 221; B-176262, December 4, 1972. Even the
acceptance of nonconforming items on a prior contract does not bind
the procuring activity to accept nonconforming items under a sub-
sequent coatract. Lasko Metal Products, Inc., B-182931, August 6,
1973, 75-2 CPD 86.

USLC further asserts that its bid in response to the instant IFB
was wrongfully rejected on the basis of GSA’s improper evaluation
of the firm’s hid samples GSA, however, takes the position that the
samples were evaluated in accordance with the terms of the IFB. As
GSA notes, we feel that procurement officials are better qualified than
our Office to evaluate bid samples’ compliance with the characteristies
prescribed in solicitations. Consequently, we will not substitute our
judgment for that of the contracting agency unless the record estab-
lishes that the agency’s judgment was without basis in fact. Lesko
Metal Products, Inc., supra; R & O Industries, Inc., B-183688, De-
cember 9, 1975, 75-2 CPD 377.

GSA rejected USLC’s bid because the firm’s bid sample did not
comply with the IFB’s objective characteristics, i.e., the case dimpled
at the corners subsequent to the Drop Test. Paragraph 3.3.2 of the Fed-
eral specification expressly provides that when sample cases undergo
the Drop Test they “shall show no evidence of corner dimpling.”
Moreover, USLC, despite its disagreement with the evaluation, has
not shown that the samples were not fairly evaluated by GSA. We
are, therefore, unable to conclude from the record that GSA’s deter-
mination that USLC’s samples failed to comply with the require-
ments of the objective test was without a reasonable basis in fact.
Products Engineering Corporation, 55 Comp. Gen. 1204 (1976), 76-1
CPD 408. Accordingly, USL(’s protest is denied.
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Notwithstanding the fact that GSA could properly reject USLC’s
bid as nonresponsive on the basis of the aforementioned objective test
results, we believe that confusion arose from the inclusion of GSA’s
remarks concerning additional sample deficiencies, not pertinent to
the objective characteristics listed in the IFB, in GSA’s October 4
memorandum and notice of award. Contrary to the above-quoted por-
tion of the October 4 memorandum, any deficiency concerning the case
latches was not properly for consideration with reference to the ob-
jective tests. In fact, the specification’s sole testing provision regard-
ing these items, paragraph 3.3.5, merely requires that “[1]atches and
locks shall remain closed and locked when being tested * * * [and
after testing] shall remain operable.” Because GSA did not find that
the USLC sample latches opened or became inoperable after testing,
their configuration alone could not properly serve as a basis for deter-
mining that the samples did not comply with the IFB’s objective
characteristics. Although configuration of the latches might be sub-
sumed in the subjective characteristic of “exterior appearance,” GSA
found, according to its August 25 memorandum, that the protester’s
samples met the enumerated subjective characteristics. Similarly, the
manner in which the feet were secured to sample cases was not even
mentioned in the subjective test results, nor was it relevant to the
IFB’s objective characteristics.

The purported deficiencies noted by GSA were, or should have been,
apparent from wisual inspection of the bid samples. Assuming,
arguendo, that these deficiencies indicate that USILC’s product, as
represented by the bid samples, does not comply with the Federal
specification, USLC’s bid should have been rejected as nonresponsive
without subjecting the samples to the subjective or objective tests. No
useful purpose can be served by adducing additional reasons for which
the bid sample and bid are nonresponsive to the requirements of the
IFB. Under such circumstances, the time, effort and expense involved
in prolonging sample evaluation and the overall procurement process,
including the extension of bids, are needlessly expended.

Even if GSA considered these deficiencies minor or waivable, which
appears inapposite to the tenor of the memoranda and notice of award,
that possibility raises the question of whether the Federal specifica-
tion and IFB actually overstated the procuring activity’s minimum
needs. However, because GSA had a reasonable basis in fact upon
which to reject USLC’s bid as nonresponsive, we find it inappropriate
to pursue this issue. _

For the foregoing reasons, we are recommending to G'SA that bid
sample testing procedures be implemented which will provide for the
termination of testing at the earliest stage at which it becomes appar-
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ent that bid samples do not comply with applicable specifieations or
characteristics of a solicitation, thus requiring rejection of bids in sup-
port of which the samples have been submitted. We will also consider
the matter in connection with our aundit functions.

As this decision contains a recommendation for corrective action,
it is being transmitted by letter of today to the congressional commmit-
tees named in section 236 of the Legislative Reorganization Act of
1970, 31 U.S.C. § 1176 (1970).

[ B-19055+ ]

Officers and Employees—Transfers—Relocation Expenses—Tem-
porary Quarters—Former Residence

Employee who transferred to new duty station returned to family residence
at old duty station on weekends. Where the return trips were not attributable
to “official necessity” under the Federal Travel Regulations (FPMR 101-7) (May
1973), para. 2 3.2a, the period for claiming temporary guarters continues to run
30 consecutive days without interruption.

Officers and Employees—Transfers—Relocation Expenses—Tem-
porary Quarters—Absences

Employee who transferred to new duty station performed temporary duty at
old duty station. Period for claiming temporary quarters may be interrupted for
periods of temporary duty, but since teraporary quarters may be reimbursed only
in increments of calendar days, occupancy of temporary guarters for even less
than a full day constitutes one of the 80 calendar days. 56 Comp. Gen. 15 (1976).
Computation of 30-day period wounld depend upon when employee departed on

temporary duty, when he returned, and which days he has claimed temporary
quarters. 47 Comp. Gen. 322, modified.

Officers and Employees—Transfers—Relocation Expenses—Ilouse
Purchase—Seller’s Mortgage Interest

Employee who transferred to new duty station claims reimbursement for pay-
ment of seller's mortgage interest due to delay in settlement on residence at new
duty station. Despite employee's contention that delay was due, in part, to his
performing temporary duty away from the new duty station, claim is not allow-
able as miscellaneous expense or incidental charge customarily paid in the area
under ¥ederal Travel Regulations (FPMR 101-7) (May 1973), paras. 2 5.24
and 2 5.2f,

In the matter of Roy C. Hitchcock—claim for temporary quarters
and real estate expenses, August 14, 1978:

This action is in response to a request for an advance decision from
Mr. IT. Larry Jordan, an authorized certifying officer of the Depart-
ment of Agriculture, reference FI-2, HLJ, concerning the claims of
Mr. Roy C. Hitcheock, an Agriculture employee, for reimbursement
for temporary quarters subsistence expenses and certain real estate
expenses.
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Mr. Hitchcock was transferred from Cook, Minnesota, to Duluth,
Minnesota, effective June 28, 1976, and he was authorized reimburse-
ment for certain relocation expenses including temporary quarters and
real estate expenses. Mr. Hitchcock claimed reimbursement for tempo-
rary quarters for the period from June 28 through August 11, 1976, a
period in which there were several occasions when he returned to his
family’s residence in Cook for the weekend or for periods of temporary
duty in the vicinity of Cook. The administrative office held that Mr.
Hitchcock’s return trips to his home on weekends did not constitute
a valid break in the period of temporary quarters and disallowed that
part of his claim ($92.26) which was in excess of the 30-day limit for
temporary quarters contained in the Federal Travel Regulations
(FTR) (FPMR 101-7) (May 1973), para. 2-5.2a.

Mr. Hitchcock has submitted a reclaim voucher for the amount dis-
allowed contending that since he began his temporary duty Monday
morning in Cook he should be considered to be in a temporary duty
status from the time of his departure from Duluth on Friday until his
return to Duluth even though no per diem or subsistence was claimed
for the weekend. The administrative report states that Mr. Hitchcock
could have traveled the distance of 92 miles from Duluth to Cook on
Monday morning to perform temporary duty, and the report con-
cludes, “(t)herefore, it appears that departure on Friday evening
could only be viewed as having been performed for Mr. Hitchcock’s
personal convenience and not out of official necessity.”

Mr. Hitchcock has also filed an additional claim for temporary quar-
ters in the amount of $141.53 which represents his total expenses for
temporary quarters during his transfer. Mr. Hitchcock argues that the
intent of the regulation governing temporary quarters is to reimburse
all reasonable subsistence expenses incurred by an employee and his
family and that the amount he claims is less than what he could have
claimed for temporary quarters for himself and his family. Finally,
Mr. Hitchcock seeks reimbursement in the amount of $92.19 for inter-
est which he paid to the seller of his new residence in Duluth for the -
period of time between the date he occupied the residence and the date
of settlement. Mr. Hitchcock contends that settlement on the new resi-
dence was delayed for the most part due to temporary duty which he
performed away from his new duty station. This claim was denied by
the administrative office as not reimbursable under the Federal Travel
Regulations.

The statutory authority for reimbursement of subsistence expenses
while occupying temporary quarters is contained in 5 U.S.C. § 5724a
(a) (3) (1976) which provides that, under regulations prescribed by
the President, such expenses may be paid “for a period of 30 days.”
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The applicable regulation concerning the time limitation on reim-
bursement for temporary quarters is contained in FI'R para. 2-5.2a
and provides, in pertinent part, as follows:

Length of time allowed and location of new official station. Subsistence ex-
penses of the employee for whom a permanent change of station is authorized
or approved and each member of his immediate family (defined in 2-1.4d) shall
be allowed for a period of not more than 30 consecutive days while the employee
and family necessarily oceupy temporary quarters * * *, The period of conseen-
tive days may be interrupted for the time that is allowed for travel between the
old and new official stations or for circumstances attributable to official necessity,
as for example, an intervening temporary duty assignment * * %,

In accordance with the provisions of the regulation, our Office has
drawn a distinetion between interruptions in the period for occupancy
of temporary quarters that are the result of an employee’s obligation
to the Government (official necessity) and interruptions that are for
personal reasons. See Beverly J. Nordquist, B-185338, February 19,
1976, and decisions cited therein. Where an employee is called away
from his new duty station for reasons of official necessity such as the
performance of temporary duty or military training, the 30-day
period may be interrupted. See Nordquist, supra, and B-181482, Feb-
ruary 18, 1975. However, in the present case it appears that Mr. Hitch-
cock’s weekend trips to Cook were not for reasons of official necessity
but were for personal reasons, and such absences from the new duty
station do not interrupt the 30-day period for temporary quarters.

Mr. Hitcheock did perform some temporary duty away from his
new duty station, and the agency questions how the 30-day period of
temporary quarters should be computed in light of our decision in
Joseph B. Stepan, 56 Comp. Gen. 15 (1976). In Stepan we held that
since the statute allows reimbursement for temporary quarters only
in increments of calendar days, occupancy of temporary quarters even
for less than a full day constitutes 1 of the 80 calendar days during
which such expenses may be paid. The computation of the 30-day pe-
riod in the present case would therefore depend upon when Mr. Hitch-
cock left his temporary quarters to perform temporary duty, when he
returned, and for which days he has claimed temporary quarters sub-
sistence reimbursement.

In determining which day the period of temporary quarters is to re-
sume following an interruption for reasons of official necessity, we
must consider FTR para. 2-5.2g which provides as follows:

Bffect of partial deys. In determining the eligibility period for temporary quar-
ters, subsistence expense reimbursement and in computing maximum reimburse-
ment when the occupancy of such quarters for reimbursement purposes oceurs in
the same day that en route travel per diem terminates, the period shall be com-
puted beginning with the calendar day quarter after the last calender day guar-
ter for which travel per diem described in 2-2.1 and 2-2.2 is paid, except that
when travel calendar day quarter during which travel per diem terminates. In

all other cases, the period shall be computed from the beginning of the calendar
day quarter for which temporary quarters subsistence reimbursement is claimed,
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provided thaf temporary quarters are occupied in that calendar day. The tem-
porary quarters period shall be continued for the day during which occupancy of
permanent quarters begins.

Since Mr. Hitchcock’s return travel from temporary duty is not con-
sidered to be “en route travel,” the second sentence in the above-cited
regulation would be applicable, and the period for computing tempo-
rary quarters would resume either the day the employee returns from
temporary duty or the following calendar day, depending upon when
the employee claimed reimbursement for temporary quarters. Mr.
Hitchcock has claimed reimbursement for temporary quarters on the
days he returned from temporary duty, and, therefore, the agency has
correctly computed these days in the 30-day period.

The above-cited regulation does not directly address the question of
when the 30-day period is to be interrupted by the employee’s de-
parture from his new duty station for reasons of official necessity.
However, consistent with the rule governing the employee’s return
from temporary duty, we believe the day of departure from the new
duty station may be excluded from the 30-day period if the employee
chooses to not claim temporary quarters on that calendar day.

In the present case, the agency has determined that Mr. Hitchcock’s
absence from his new duty station during the weekend was for personal
reasons and that, but for that absence, he could have departed to his
new duty station Monday morning in order to travel to his temporary
duty assignment. Since Mr. Hitchcock has not, claimed temporary quar-
ters for the days the agency has determined he would have departed
on temporary duty, those days are not counted in the 80-day period,
and the agency should correct its computation. We would point out
that interruptions in the 30-day period for temporary quarters for
reasons of official necessity must be computed in the manner set forth
above. 47 Comp.-Gen. 322 (1967) modified.

Mr. Hitcheock contends that the intent of the regulations is to reim-
burse all reasonable expenses incurred prior to the occupancy of perma-
nent quarters at the new duty station. In addition, he states that his
claim for temporary quarters is less than the amount he could have
claimed for temporary quarters for himself and his family. However,
reimbursement for temporary quarters subsistence expenses may only
be allowed to the extent provided under the applicable statute and
regulation. Where the interruption jp the occupancy of temporary
quarters is not attributable to reasons of official necessity, the 30-day
period is not interrupted and there is no basis for payment for tempo-
rary (uarters beyond the 30-day limit. The fact that Mr. Hitchcock
could have claimed greater temporary quarters subsistence expenses
if his family had accompanied him to the new duty station has no effect
on his entitlement as outlined above. Since Mr. Hitchcock elected, for
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reasons of kiis own, not to bring his family to the new duty station until
a later date, there is no authority to reimburse him for temporary quar-
ters subsistence expenses beyond that provided by statute and regu-
Iation for an employee traveling without his family.

Finally, Mr. Hitcheock seeks reimbursement for an interest payment
he incurred as a result of a delay in the settlement on the residence at
the new duty station. Mr. Hitcheock contends that the delay in settle-
ment was due, in part, to his assignment to temporary duty away from
his new duty station for a period of 2 weeks.

The types of expenses which are allowable in connection with a resi-
dence transaction are specified in FTR chapter 2, Part 6, but the pay-
ment of interest as described in the present case does not appear
allowable as either a miscellaneous expense or an incidental charge
customarily paid in the locality of the residence. FTR paras. 2 5.2d
and 2-5.2f. We concur with the administrative determination that this
claim may not be paid.

Accordingly, the voucher may be certified for payment in accordance
with the discussion above.

[ B-190926 ]

Officers and Employees—Transfers—Relocation Expenses—Tem-
porary Quarters—Computation of Allowable Amount—Thirty Day
Period

Jmployee, while in temporary quarters, performed official travel during #4's
of 2 days, for which time he was paid per diem. If he chooses, be does not have
to count those 2 days as part of his 30-day entitlement. fo temporary quarters,

He may. instead, be paid temporary quarters allowance for the 2 days following
the date on which his entitlement would otherwise have expired.

Subsistence—Per Diem—Dependents—Rates

The rate of per diem for a member of an employee's family performing permanent
change-of-station travel is determined on the basis of the age of the family me-
ber at the time the travel is performed.

Transportation—Household Goods—Rates—Metropolitan Area
Rates

There is no entitlement to the additional allowance for shipments of household
zoods originating in or terminating in certain metropolitan areas, prescribed

in GSA Bulletin FPMR A-2, Supplement 67, Attachment A, where the employee
moves his household goods himself.

In the matter of Gerald K. Schultz——temporary quarters—period
interrupted by temporary duty travel, August 14, 1978:

This responds to a letter with attachments, dated December 9, 1977,
from Ms. Ruth W. Oxley, a certifying officer of the Bureau of Recla-
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mation, Department of the Interior, requesting a decision as to the
entitlement of Mr. Gerald K. Schultz, an employee of the Bureau, to
certain relocation allowances.

I

Mr. Schultz was transferred from Albany, New York, to Amarillo,
Texas, in 1976. He was authorized temporary quarters subsistence al-
lowance for 30 days incident to this transfer. He reported for duty in
Amarillo on December 23, 1976, entering temporary quarters there on
December 27, 1976, at 12 a.m. He performed official travel on a tem-
porary duty assignment from 7 a.m., on January 19, 1977, until 2:15
p.m., on January 20, 1977. Mr. Schultz was paid per diem for three
quarters of a day for both days he performed this travel. One quarter
of his expenses for each of these days was treated as temporary quar-
ters subsistence expenses. The certifying officer counted January 19,
and 20, each as 1 day of temporary quarters for purposes of determin-
ing when Mr. Schultz’s entitlement to temporary quarters allowance
ended, and, accordingly, treated Mr. Schultz’s 80-day entitlement as
ending on January 25, 1977. Mr. Schultz, however, thinks that his
entitlement should not have expired until noon of January 27, because
of the 114-day period during which he was away from his station'and
for which he did not receive temporary quarters allowance.

An employee’s entitlement to temporary quarters allowance is gov-
erned by Part 5 of the Federal Travel Regulations (FPMR 101-7,
May 1978). Paragraph 2-5.2a thereof provides in pertinent part:

Subsistence expenses of the employee for whom a permanent change of station
is authorized or approved and each member of his immediate family * * *
shall be allowed for a period of not more than 30 consecutive days while the
employee and family necessarily occupy temporary quarters * * * The pe-
riod of consecutive days may be interrupted for the time that is allowed for

travel between the old and new official stations or for circumstances attributable
to official necessity, as, for example, an intervening temporary duty assignment.

Paragraph 2-5.2g of Part 5 provides:

Effect of partial days. In determining the eligibility period for temporary
quarters, subsistence expense reimbursement and in computing maximum reim-
bursement when occupancy of such quarters for reimbursement purposes occurs
in the same day that en route travel per diem terminates, the period shall be
computed beginning with the calendar day quarter after the last calendar day
quarter for which travel per diem described in 2-2.1 and 2-2.2 is paid, except
that when travel is°24 hours or less the period shall begin with the calendar
day quarter during which travel per diem terminates. In all other cases, .the
period shall be computed from the beginning of the calendar day quarter for
which temporary quarters subsistence reimbursement is claimed, provided that
temporary quarters are occupied in that calendar day. The temporary quarters
period shall be continued for the day during which occupancy of permanent
quarters hegins.

We have held that the term “30 consecutive days” as used in para-~
graph 2-5.2a refers to 30 calendar days and that if, on the first day for
which temporary quarters subsistence expenses are claimed, only part
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of the expenses of that day are claimed (because, for example, the e
plovee receives per diem for the earlier pari of that day), that day,
nonetheless, counts as 1 full day of the period of temporary quarters
subsistence allowance authorized the employee. 57 Comp. Gen. 6
(1977) ; 56 éd. 15 (1976).

We have not, however, ruled on the question of what days mnst be
counted as part of the employee’s entitlement when, as in this case, an
employee’s period of entitlement is interrupted because of “circum-
stances attributable to official necessity,” and, we are unaware of any
statutory or regulatory provision directly governing this question.
However, paragraph 2-5.2g provides that in cases involving partial
days, other than en route travel, the period of temporary quarters al-
lowance is to be computed from the beginning of the calendar quar-
ter for which temporary quarters allowance és claimed. Return travel
from temporary duty is not considered en route travel. Nor does para-
graph 2-5.2¢ directly address the question of when the 30-day period
is interrupted by the employee’s departure from his new duty station
for reasons of official necessity. Accordingly, and since paragraph
2-5.2a provides that the period of consecutive days may be interrupted
for circumstances such as temporary duty, we conclude that the
employee may elect to extend his temporary quarters period by not
claiming temporary quarters allowance on the days of his departure
and return from temporary duty rather than be reimbursed for the
interruped days.

Thus, if Mr. Schultz so chooses, he may be reimbursed for his tem-
porary quarters subsistence expenses, up to the maximum permissible
amount, incurred on January 26 and 27, instead of those incurred on
January 19 and 20. He is still limited to a total of 30 days for tempo-
rary quarters. Hence, he may not be reimbursed for the expenses he

incurred on both 2-day periods.
II

Mr. Schultz’s dependents commenced travel to Amarillo on April 2,
1977, and arrived there on April 7. His daughter, Lora, became 12
years old on April 3, 1977. The certifying officer, in computing Lora’s
per diem for this travel, used the rate for an 11 yearﬂold gince she was
11 when Mr. Schultz reported for duty at Amarillo in December
1976. Mr. Schultz thinks his daughter’s per diem should be determined
on the basis of her age at the time she performed the travel. We agree.
It is our view that the per diem is determined on the basis of the
daughter’s age at the time she performed the travei, that is, her per
diem for April 2 should be at the rate for chiidren under 12, and for
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April 3-7, at the rate for children 12 and over. See paragraph 2-2.2b
(2) of the Federal Travel Regulations.

Per diem is payable on behalf of the members of an employee’s fam-
ily when performing permanent change-of-station travel, to compen-
sate the employee for the extra subsistence expenses incurred as a re-
sult of performing travel. Bornhoft v. United States, 137 Ct. Cl. 134
(1956). The rates are higher for older children because, presumably,
they incur greater expenses. Accordingly, the rate of per diem for a
member of an employee’s family should be determined on the basis of
the age of that member at the time travel is performed.

III

Finally, Mr. Schultz personally moved 11,000 pounds of household
goods between Albany and Amarillo by truck. He thinks he is entitled
to the additional allowance for metropolitan areas of $0.50 per hun-
dred pounds payable for shipments originating in, or terminating in,
Albany, and moving by common carrier, provided in GSA Bulletin
FPMR A-2, Supplement 67, Attachment A, April 29, 1977.

The allowance for shipments originating in metropolitan areas,
however, is specifically payable only where the shipment moves by
common carrier (GSA Bulletin FPMR A-2, Supplement 67, Attach-
ment A). Attachment A was apparently issued under authority
granted in 5 U.S.C. § 5724(c) (1970) and Section 1(6) of Executive
Order No. 11609, July 22, 1971 (36 Federal Register 13747), and its
issuance appears to have been a valid exercise of that authority. Under
its provisions there is no basis for paying the additional allowance for
shipments originating in metropolitan areas to Mr. Schultz.

[ B-191922 ]

Contracts—Protests—Authority to Consider—Reprocurement Due
to Contract Default '

Question concerning propriety of sole-source award of reprocurement contract is
within General Accounting Office (GAO) bid protest jurisdiction, since GAO
considers if award was made in accordance with applicable procedures, and does
not consider either propriety of termination of original contract or whether con-
tracting officer met duty to mitigate reprocurement costs, both of which are prop-
erly for consideration by boards of contract appeals.

Contracts—Protests—Persons, etc., Qualified to Protest—
Interested Parties—Bidders/Offerors on Original Procurement—
Reprocurement on Default Termination

Bidder on original procurement is interested party under GAO 'Bid Protest Pro-

cedures so as to be able to protest sole-source negotiated reprocurement of original
contract.
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Contracts—Prices—*“Best Possible Price”~—Reprocurement—
Default Termination of Original Contract

Contracting ofticer acted reasonably in awarding reprocurement contract 1o next
low hidder on original procurement having equipment available to perform needed
services at price not in exeess of that bidder's original bid since ageney had urgent

requirement for immediate reprocurement and under circumstances prior bids
could be considered acceptable measure of what competition would bring.

Contracts—Awards—Separable or Aggregate—Single Award-—
Propriety

Contention that required services for two air bases should have been reprocured
separately instead of as one contraet item is without merit in light of agency
explanation that better pricing results from single procurement.

In the matter of Hemet Valley Flying Service, Inc., August 14, 1978:

Hemet Valley Flying Service, Ine. (Iemet Valley) of Hemet, Cali-
fornia, protests the award on April 10, 1978, of a negotiated contraet,
number 49-101--162, by the Forest Service, Department of A griculture,
to the T&G Aviation-Globe Air, Inc. Joint Venture (T&G-Globe), of
Mesa, Arizona, for air tanker services, which was a reprocurement of
services defaulted under another contract. Hemet Valley contends that
the reprocurement was improperly negotiated on a sole-source basis.

TUnder the contract originally awarded, Central Air Service (Cen-
{ral) of Rantoul, Kansas, was to have aircraft available for use from
April 1, 1978,

On April 7, 1978, the contract with Central was terminated for de-
fault. On that same day, the contracting officer determined that the
services had to be immediately reprocured because the Forest Service,
Region 3 (Southwest) was “in very high to extreme fire condition”
and Region 8 (Southeast) was experiencing “heavy fire activity” re-
quiring the use of air tankers. The contracting officer then decided to
negotiate the reprocurement with T&(-Globe, the third low bidder
{19¢¢ higher than Central) on the original procurement, as T&(x-
(lobe had planes available. (The second low bidder, 119 higher than
Clentral, had also been awarded a contract for all aircraft offered and
apparently did not have equipment available for this requirement.
Hemet Valley was fourth low bidder at 38% above the Central bid.
The other two bids were 40% and 69% higher than the bid of Central.)

The ageney reports that the contracting ofticer, after considering the
impact of inflation on wages and cost of aircraft parts, believed that
if T&G-Globe would perform the contract at a price no greater than
that bid on the original IFB, the price would be fair and reasonable.
T&G-Globe agreed to perform the services required at the prics orig-
inally bid.
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The basic issue as framed by the protester is whether “the Forest
Service abused its discretion by employing a non-competitive unrea-
sonable method of reprocurement, a method which was inconsistent
with the agency’s duty to mitigate the excess costs of reprocurement.”

Initially, we must decide whether this Office should exercise juris-
diction in this matter. The Forest Service and T&G-Globe both argue
that we should not because the propriety of the default termination has
been appealed by Central to the Agriculture Board of Contract Ap-
peals (Board) and any assessment of excess costs of reprocurement
against Central may also be appealed to the Board. However, as the
protester points out, the propriety of the default termination is not
an issue in this case. What is at issue is the propriety of the sole-source
approach to the reprocurement. We do agree that to the extent “the
reasonableness of the reprocurement costs is inferentially raised by the
central issue of this protest,” it is a Board matter and not for consid-
eration by this Office. See, e.g., Kaufman DeDell Printing, Inc.,
B-186158, April 8,1976, 761 CPD 239 ; International Harvester Com-
pany, B-181455, January 30, 1975, 75-1 CPD 67. The basic issue itself,
however—whether the reprocurement action was conducted in accord-
ance with applicable procurement procedures—is one over which we
properly can and do exercise jurisdiction without impinging on the
jurisdiction of the contract appeal boards. See PRB Uniforms, Inec.,
56 Comp. Gen. 976 (1977), 77-2 CPD 213; Charles Kent, B-180771,
August 7, 1974, 74-2 CPD 84; Jets Service, Inc., B-186596, February
15, 1977, 77-1 CPD 108; Steelship Corporation, B-186937, March 10,
1977,77-1 CPD 177.

T&G-Globe also questions the “standing” of Hemet Valley to the
award. According to T&G-Globe :

* % * although Hemet originally bid * * * it does not have the standing of an
unsuccessful bidder in response to that solicitation to challenge the subsequent
negotiated procurement by the Forest Service. In the absence of any formal pro-
curement proceeding in which it participated, it may well lack standing to pursue
its present protest.

Our Bid Protest Procedures, 4 C.F.R. Part 20 (1977), provide that
“Ialn interested party may protest to the General Accounting Office
the award * * * of a * * * negotiated contract of procurement * * *#
by or for an agency of the Federal Government * * * » 4 C.F.R.
20.1 (1977). We have stated that “[i]n determining whether a pro-
tester satisfies the interested party criterion, consideration is given to
the nature of the issues raised and the direct or indirect benefit or re-
lief sought by the protester, * * * This serves to insure a party’s dili-
gent participation in the protest process so as to sharpen the issues and
provide a complete record on which the merits of a challenged procure-
ment may be decided.” Damper Design, B-190785, January 12, 1978,

275-436 O = 78 = 7
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78-1 CPD 31. Hemet Valley 1s clearly an interested party since its
complaint 1s that it was improperly denied an opportunity to compete
for the reprocurement award for which it was otherwise gqnalified; it
need not have participated in the reprocurement: to have that status,
See, e.g., Kenneth R. Bland, Consultant, B-184852, October 17, 1975,
75-2 OPD 242; Enterprise Roofing Service, 55 Comp. Gen. 617 (1976),
T76-1 CPD 5.

Although we agree with Hemet Valley as to the jurisdiction and
intevested party questions, we do not agree that the Forest Service’s
actions in this reprocurement were in contravention of the applicable
procurement procedures. We have held that (as here) when a procure-
ment. is for the account of a defaulted contractor, the statutes and
regulations governing procurement by the Government are not strictly
applicable to the reprocurement. Aderospace America, Ine., 51 Comp.
Gen. 161 (1974), 74 2 CPD 130; B-171659, November 15, 1971; 42
Comp. Gen. 493 (1963). While we did state in PRB Uniforins, Ine.,
supra, that when the contracting officer decides to conduct a new com-
petition for the reprocurement he may not choose to ignore the regula-
tory provisions applicable to competitive procurement, the contracting
ofticer has considerable latitude in determining the appropriate method
of reprocurement, provided his actions are reasonable and consistent
with the duty to mitigate dunages. Choiles Kent, supra; B-175182,
May 10, 1972. The basic regulatory provision governing reprocurement
upon termination for default is Federal Procurement Regulations
(FPR) 1-8.602-¢ (1964 ed.) which provides:

(a) Where the supplies or services are still required after termination and
the contractor is liable for excess costs, repurchase of supplies or services which
are the same as or similar to those called for in the contract shall be made
against the contractor’s account as soon as practicable after termination. Such
repurchase shall be at as reasonable a price as practicable considering the gual-
ity reguired by the Government and the time within which the supplies or serv-
ices are required. * * *

(b) If the repurchase is for a quantity not in excess of the undelivered quan-
tity terminated for default, the legal requirements with respect to formal ad-
vertising are inapplicable. However, the contracting officer shall use formal ad-
vertising procedures except where there is good reason to negotiate. If the
contracting officer decides to negotiate the repurchase contract, he shall note
the reason in the contract file and shall identify the procurement as a repurchase

in accordance with the provisions of the Default clause in the defaulted
contract. * * *

There is no argument here that formal advertising should have been
used. Protester’s objection concerns the negotiation of the reprocure-
ment on a sole-source instead of a competitive basis. Thus, the question
for resolution is whether the contracting officer’s decision to contact
only T&G-Globe was reasonable under the circomstances.

The defaudted contract covered items 12a and 12b (Coolidge and
Coolidge/Rohnerville air bases, respectively) of the original solicita-
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tion. As the contracting officer perceived the situation on April 7,1978,
the aircraft required by items 12a and 12b were to be on 24-hour
standby from April 1st. Both aircraft were scheduled to be at the des-
ignated base, Coolidge, on May 1, 1978, unless called up sooner. Region
3 (Southwest), where the Coolidge base is located, was experiencing
very high to extreme fire conditions. There was also heavy fire activity
in Region 8 (Southeast) where air tankers were being used and there
was the possibility that air tankers from Region 3 might have to be
dispatched to Region 8. The contracting officer knew that T&G-Globe
was the next low bidder on the original procurement which had air-
craft available, and that its bid on the original contract was 19%
higher than Central’s. In the contracting officer’s view, prices and costs
had risen since the original bids had been received, so that a new con-
tract price at not more than T&G-Globe’s original bid would be a rea-
sonable one and one arrived at through the recent bidding competition.

We think it is clear that the contracting officer was faced with a dif-
ficult decision. On the one hand, he had an extremely urgent need to
obtain the necessary air tanker services; on the other hand, while tak-
ing steps to satisfy that need, he had the duty to act reasonably so as
to keep excess reprocurement costs to a minimum. He resolved his
dilemma by attempting to obtain what he believed would be the best
price obtainable at that time, and planning to telegraphically solicit
offers if he could not obtain that price from the firm most likely to
agree to it. Although normally an agency must resort to competition
to get the best available price rather than relying on prior bidding his-
tory as a firm indication of what prices could be expected from com-
peting firms, see Olivetti Corporation of America, B-187369, Febru-
ary 28, 1977, 77-1 CPD 146, under the circumstances of this case we
cannot conclude that the contracting officer was unreasonable in be-
lieving that he could best satisfy his responsibilities both to the Forest
Service and to the defaulted contractor by negotiating for that price
with the firm which had offered the price in a recent competitive
environment.

In this regard, we point out that the awarding of a reprocurement
contract to the second low bidder on the original solicitation is a recog-
nized method of reprocurement, see Steelship Corporation, supra, par-
ticularly when the award is made at that bidder’s original bid price.
COf. Fitagerald Laboratories, Inc., ASBCA 15205, 15594, 71-2 BCA
9029. Here, in light of the relatively short time span between the orig-
inal competition and the default, we think the contracting officer could
reasonably view the bids received on the original invitation as an ac-
ceptable measure of what competition would bring, and, in view of
the unavailability of equipment from the second low bidder, go di-
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rectly to the third low bidder to ascertain if it would perform at its
original bid price.

The protester asserts, however, that the contracting ofticer’s deci-
sion is shown to be unreasonable bécanse Hemet Valley has made an
offer to perform the services for approximately 5% above the original
contract price, which is less than T&G-Globe’s price of 199 above the
original price and substantially less than Hemet Valley’s original bd.
However, this offer from Hemet Valley is dated April 18, 1978, some
eleven days after the reprocurement and 4 or 5 days after Hemet Val-
ley knew of the reprocurement. Under these circumstances, we do not
find Hemet Valley's ofter to be persuasive as to the reasonableness of
the contracting officer’s actions.

The protester also contends that the contracting officer should not
have reprocured the total services required in a non-competitive man-
ner, but should have split the reprocurement into two parts. The
Forest Service’s position in this regard is as follows:

Several years ago, the Forest Service asked the Air Tanker Industry for their
input for strengthening the air tanker bid. One of the most repeuted items was
to combine logical bases to lengthen the flying season for the successful bidders
and in turn it would reduce the cost for the Forest Service, the rationale being,
the longer the season, the more spread out the equipment amortizing rate would
be, thus the daily rate ¢ould be reduced.

The Coolidge base was one of the combinations that works in conjunction with
Rohnerville base since their prime fire seasons are different. By combining two
different size aircraft for Coolidge we gain additional price reduction beciuse the
successful bidder knows that he is assured he will have two aireraft working, cne
B-17 class and one C-119 class, one for the period April 1-September 14, at Coo-
lidge and one for April 1-November 16, for Coolidge/Rohnerville combination.
Therefore, by design Items 12(a) and 12(b) are awarded to one bidder to obtain
the best price for the Forest Service and in return the successful bidder has a
good working season.

Contrary to the theory put forth in the protest letter we would be stuck with
higher not lower prices because the security of a longer season would be gone.
Also, most important, we could not bill for excess reprocurement cost against the

defuulted contractor because he would not be obtaining the same service for which
he was defaulted.

In light of that explanation, we find no basis to disagree with the
Forest Service's approach. See Paul R. Jackson Construction Com-
pany, Tie. and Swindell-Diessler Company * * #, 55 Comp. Gen.
366, 370 (1975), 75-2 CPD 220.

The protest is denied.

[ B-192356 ]

Contracts—Negotiation—Late Proposals and Quotations—Hand
Carried

Late proposal sent via commercial carrier may not be considered for award and
wasg properly rejected.
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Contracts—Negotiation—Late Proposals and Quotations—No
Provision in FPR for Agency Return—Return to Sender of
Unopened Proposal After Award Recommended

In absence of any guidance in Federal Procurement Regulations, contracting

officer immediately returned late proposal to offeror. General Accounting Office
recommends that proposals be held by agency, unopened, until after award.

In the matter of Jerry Warner and Associates, August 25, 1978:

Jerry Warner and Associates (Warner) protests the determination
that its late proposal could not be considered under request for pro-
posals (RFP) 6111, for production of a motion picture, issued by the
U.S. Geological Survey, Department of Interior. The solicitation pro-
vided that proposals would be received at the Geological Survey, Res-
ton, Virginia, until 3 p.m., local time, June 27, 1978. Warner’s proposal
was received at 12:49 p.m., June 28, 1978. The contracting officer de-
termined it was a late proposal and returned it, unopened, to Warner
on June 29, 1978.

Warner had obtained the services of a commercial air carrier to de-
liver its proposal. However, because of a mechanical malfunction of
the aircraft, the proposal was not delivered by the time set for receipt.

The general rule followed by our Office is that the offeror has the re-
sponsibility for the delivery of its proposal to the proper place at the
proper time. Exceptions to the general rule requiring rejection of late
proposals may be permitted only in the exact circumstances provided
for in the solicitation. The late proposal clause, Federal Procurement
Regulations (FPR) 1-3.802-1 (Second Edition, FPR Amendment
178, June, 1977), incorporated by reference into the solicitation, reads
in part:

(a) Any proposal received at the office designated in the solicitation after the
exact time specified for receipt will not be considered unless it is received before
award is made, and :

(1) It was sent by registered or certified mail not later than the fifth cal-
endar day prior to the date specified for receipt of offers (e.g., an offer sub-
mitted in response to a solicitation requiring receipt of offers by the 20th of
the month must have been mailed by the 15th or earlier) ;

(2) It was sent by mail (or telegram if authorized) and it is determined

by the Government that the late receipt was due solely to mishandling by the
Government after receipt at the Government installation * * *,

By choosing a method of delivery other than specified (mail or tele-
graph if authorized) in the late proposal clause, an offeror assumes a
high degree of risk that its proposal will be rejected if untimely de-
livered. E'mergency Care Research Institute, B-181204, August 23,
1974, 74-2 CPD 118. Where, as here, the delay in delivering a proposal
is not due to improper action of the Government, the proposal is not
for consideration even if the delay resulted from unanticipated causes.
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E-Systems, I'nc., B-188084, March 22, 1977, 77-1 CPD 201.

The protest 1s therefore denied.

We note that Warner's late proposal was returned to it, unopened.
FPR § 1-2.303-7T provides with respect to formally advertised pro-
curements that late bids which are not for consideration are to be held
by the agency, unopened, until after award. Unlike the Defense Acqui-
sition Regulation/Armed Services Procurement Regulation, however,
the FPR provides no guidance as to the disposition of a late proposal
received in a negotiated procurement. Therefore, in returning to War-
ner that firm’s unopened proposal, the contracting officer violated no
regulation and in this case we believe the contracting officer correctly
determined that firm's late proposal could not be considered.

Once a late bid has been returned to the bidder it no longer can be
considered for award because one cannot ignore the possibility that the
bidder has altered the bid with knowledge of its competitors’ prices.
The agency’s return of a purportedly late bid can therefore deprive :
bidder of an award it otherwise would have received shonld the agency
or our Office subsequently determine that the bid was timely. See, e.g.,
Dima Contracting Corporation, B-186487, August 31, 1976, 76-2 CPD
208.

Since there is no public opening of proposals in a negotiated pro-
enrement, and information concerning the proposals received is to be
kept confidential, there would seem to be less opportunity for an in-
formed tampering of a late, returned proposal. Nevertheless, the mere
fact that a proposal has passed out of the Government’s possession af-
ter others’ proposals have been submitted could create distrust in the
event that proposal is resubmitted and considered. Although it is not a
requirement of the FPR, we believe the most prudent course of action
1s for the agency to hold a late proposal, unopened, until after award.

[ B-164031(3) 1

States—Revenue Sharing by Federal Government—Used to Obtain
Matching Funds—Legality

Funds distributed by the Department of the Treasury under title II, Public Works
Employment Act of 1976 (Countercyclical Revenue Sharing), Public Law 94 369,
90 Stat. 1002, as amended (42 U.8.C.A. 6721 et scq.) may be used to meet non-
Federal share matching requirements of Medicaid progriaun, 42 U.S.C. 1396-
1396j. Congress intends that Federal funds distributed under title II be treated
in the same “no strings” manner as general revenue sharing funds under the
State and Local Fiscal Assistance Act of 1972, 31 U.S.C. 1221 ¢t seq. rather than
as grants. Accordingly, the lack of specific statutory language permitting use of
these funds as non-Federal share does not stand in the way of such use as it
would in the case of grants.
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In the matter of Medicaid—use of Countercyclical Revenue Sharing
funds as non-Federal share, August 30, 1978:

This decision responds to a request from the Administrator of the
Health Care Financing Administration, Department of Health, Edu-
cation and Welfare (HEW), for a decision on whether Federal pay-
ments to the State of Alabama under title IT of the Public Works Em-
ployment Act of 1976 (Countercyclical Revenue Sharing) (Public
Law 94-369, 90 Stat. 1002, as amended by Public Law 94447, 90 Stat.
1498 and title VI, Public Law 95-30, 91 Stat. 164 (42 U.S.C.A. §§ 6721
et seq.)) may be used as the State’s required non-Federal share under
the Medicaid program (Social Security Act, sections 1901 et seq., 42
T.S.C. §§ 1396 ¢t seq., as amended). The Administrator notes that, al-
though the case at hand involves Alabama, this same question may
arise with respect to any State’s Medicaid program.

On February 25, 1977, the Office of Revenue Sharing, Department
of the Treasury, which administers the title IT program, advised the
State of Alabama that funds available to the State under title IT of
Public Law 94-369 could be used as the State’s required non-Federal
matching share under the Medicaid program. On March 25, HEW’s
Regional Commissioner informed the State to the contrary. The State
of Alabama has asked HEW to reconsider its decision.

IIEW'’s position is summarized as follows by the Administrator:

Section 1903 of the Social Security Act, 42 USC § 1396b, limits the extent of
Federal financial participation in a State’s Medicaid program to stated percent-
ages of sums expended by the state in carrying out the program.

45 CFR § 74.52(b) (5) precludes Federal funds from being utilized as the non-
Federal share for HEW programs “unless the other grant or contract may, under
authority of law, be used for matching or costs sharing * * *.” We have always
interpreted this requirement to mean that the other statute must itself specifically
authorize its use as the non-Federal share or that unambiguous leglslatlve hlstory

evinces a clear Congressional intent that it be so used. Nelther is found in con-
nection with P.L. 94-369.

In 56 Comp. Gen. 645, 648 (1977), we recently summarized the usual
rule with respect to grants as follows: -

‘We have consistently held that in the absence of specific statutory authority,
Federal grant-in-aid funds from one program may not be used to satisfy the local
matching requirements of another Federal grant-in-aid program.

The Department of the Treasury’s response to our request for com-
ments is premised on the view that title IT of the Public Works Em-
ployment Act is a form of revenue sharing—.e., general budget sup-
port as opposed to categorical or block grants or contracts—which
must be interpreted in the context of the general revenue sharing pro-
gram, 31 U.S.C. §§ 1221 et seq. (Supp. V, 1975). Treasury argues in
effect that, if it is so understood, there is no difficulty in interpreting
title IT as permitting the use of its funds as non-Federal share in the
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Medicaid program beeanse of the policy of “no strings™ on local expen-
ditures which is fundamental to the revenue sharing concept and which
distinguishes it from grants and other forms of Federal assistance. See
S. Rept. No. 92-1050 at 1 (1972) 5 118 Cong. Rec. 35498 (Oct. 12, 1972).
Treasury comments that IIKW's regulation, 45 C.F.R. § 74.52(b) (3)
(1976), which prohibits the use of funds from Federal grants and
contracts for matching or cost sharing with IIEW programs unless
authorized by law is not applicable because title IT payments are not
grants or contracts.

We find considerable merit in the Department of the Treasury’s ar-
guments for considering title II to be derivative from the State and
Local Fiscal Assistance Act of 1972 (the so-called Revenue Sharing
Act), Public Law 92-512, 31 T.S.C\. §§ 1221 ¢f seq. (Supp. V, 1975).
as amended. It should be noted at the outset that “revenue sharing”
1s not a statutory tern.. The phrase does, however, dominate most legis-
lative discussion of the State and Local Fiseal Assistance Act, and ref-
erences to similar provisions of title IT. In such discussion, the phrase
appears to describe two aspects of the program that are not always
distinguished. These are, first, the policy or program purpose of dis-
tributing Federal revenue to State and local governments under a
particular formula and, second, the distribution method and conditions
that are provided to carry out these purposes. Further, the adoption
of “revenue sharing” in 1972 was a departure in both concept and
methodology from existing methods of distributing Federal funds
to State and local governments. See S. Rept. No. 92- 1050, at 11 (1972).

tal I

There is little legislative history available to gnide us in interpreting
title IT of Public Law 94-369. Title IT was not part of either the ITouse
or Senate bills reported out of committee; it was introduced as ¢
floor amendment to the Senate bill (S. 8201, 95th Congress) and is
briefly described in the conference report as follows:

Title IT of the Senate amendment provides for the strengthening of the Federal
Govermmnent's role as guarantor of a stable national economy by promoting greater
coordination, during times of economic downturn, between national economie
policy- -as articulated at the Federal level—and hudgetary actions of State and
local governments, Title II of the Seniate mmendment would accomplish this
purpose by providing emergency Federal assistance to State and local govern-
ments hard hit by recessionary pressures, in order to reduce the reliance of these
governments upon budgetary actions which run eounter to ¥Federal efforts to
stimulate speedier economic recovery. The assistance provided is designed to
meet the following eriteria of a limited, antirecession program :

First, the assistance provided would go quickly into the economy, with as
iittle administrative delay as possible.

Second, the assistance provided is selectively targeted, by means of the formula,
to zo to only those governments substantially affected by the reeession.

Third, the assistance provided would phase itself dut, as the economy improves,

A fundamental premise underlying title II of the Senate amendments is that
the amount and quality of governmeéent services at the State and local levels

should not be determined by national economic conditions over which State and
local governments have no control. In other words, the conferees, in accepting
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title IT, have concluded that it is not sound governmental policy for a jurisdiction
to be able to provide good police protection, fire protection, trash collection, and
public education during good economic times, but be forced to lower the quality
of those services significantly, whenever the health of the economy declines.
S. Rept. No. 94-939, 25-26 (1976).

In floor debate in both Houses of Congress much of the discussion
focused on the “revenue sharing” description of the program. In the
Senate, title IT opponents contended that because a State with unem-
ployment as low as 4.5 percent would still be eligible to participate in
the program, the measure actually amounted to nothing more than
general revenue sharing or its equivalent. Cong. Rec. S5667, 5669
(daily ed. April 13,1976) (remarks of Senator Baker) ; id., S5671 (re-
marks of Senator Buckley).

Senator Muskie insisted that despite its critics, title IT still retained
“the essence of countercyclical idea.” Cong. Rec. S5668 (daily ed. April
13,1976). He did, however, also refer to the measure as countercyclical
revenue sharing (/d., S5675).

The argument about whether title IT is to be called “revenue shar-
ing” or not seems to arise out of the earlier noted distinction between
the policy objective of unrestricted distribution of Federal revenue and
the countercyclical public employment support objective of title II.
The argument in the congressional debates was not concerned with the
method of distributing the program funds or the use of the funds
distributed. Senator Muskie’s description of title IT as “countercyclical
revenuo sharing” would appear particularly significant in this light.
It suggests a mix of a more specific program objective—to counteract
the impact on local government of economic cycles—with the method
of distributing Federal funds associated with the revenue sharing
“no strings” approach.

The method of the distribution created by title IT resembles that
used under Revenue Sharing Act, in that funds are distributed upon
the submission of prescribed assurances by the recipients. Compare
section 205, Public Law 94-369, 90 Stat. 1006 (42 U.S.C.A. § 6725)
with 31 U.S.C. § 1243 (Supp. V, 1975), as amended by Public Law
94-488, 90 Stat. 2341 (October 13, 1976). Moreover, under both title
II and the Revenue Sharing Act, the Office of Revenue Sharing has
no discretion to decide whether to make an award and upon what terms
and conditions. As Treasury points out, funds are paid to a class
of recipients defined by statute in amounts determined by statutory
formulas, to be expended without Federal approval and without re-
gard to Federal restrictions, except as expressly provided.

Thus, at least the method of distribution of title IT funds and funds
under the Revenue Sharing Act is distinguishable from the method
of distribution under established grant-in-aid procedures, where a
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Federal grantor agency in its discretion approves an application or
plan before making an award. (We note, however, that both assistance
under title IT and revenue sharing would appear to be the kind of
transaction which section 5 of the Federal Grant and Cooperative
Agreement Act of 1977 (Public Law 95 224, 92 Stat. 3, 4 Febrmary
3, 1978; 41 U.S.C. 504) requires to be governed by “a type of grant
agreement.™) '

Even in the case of block grants, which are available under title I
of the Omnibus Crime Control and Safe Streets Act of 1968 (Public
Law 90-351, as amended, 42 U.S.C. §§ 3701 ¢¢ seq.) and the Housing
and Community Development Act of 1974 (Public Law 93-383, 42
U.S.CL §8 5301 ef seq. (Supp. V, 1975) ), which involve formnla distri-
bution and require approval of a general plan submitted by the
grantee, the traditional grant-in-aid procedure of significant prior
Federal program review is retained. In the case of the Ionsing and
Community Development Act program, specific authority is included
to permit funds to be used as a non-Federal share in other Federal
grant-in-aid programs undertaken as part of the grantee’s Commu-
nity Development Program. 42 U.S.C. § 5305 (a) (9) (Supp. V, 1975).
In the absence of such authority, that nse would be prohibited. 5%
Comp. Gen. 645 (1977).

By contrast, in the case of the Revenue Sharing Act, Congress orig-
inally included a provision prohibiting the use of revenue sharing
funds as non-Federal share in other Federal programs. Public Law
92-512, § 104, 86 Stat. 920. When Congress amended the Act to permit,
the use of revenue sharing funds to meet local share requirements of
Federal programs, it did so simply by repealing the prohibition- no
positive grant of such authority was considered necessary. Public
Law 94 488, § 4(a), 90 Stat, 2341 (Qctober 13, 1976), 31 T.8.C, 1223.

We are faced with the question whether there is sufficient. reason to
distinguish Revenue Sharing Act payments from title IT counter-
cyclical payments for purposes of their availability as non-Federal
share. The answer to this question will determine whether specific
authority for the use of these program funds to satisfy local matching
share requirements must be present, as is the rule for grant-in-aid
programs.

HEW suggests that since Congress included express authority to
apply funds authorized by title I of Public Law 94-369, as non-Fed.-
eral share in certain instances, the absence of such a provision in title
IT indicates that Congress did not intend title IT funds to be so ap-
plied. However, title I of Public Law 94-369, the Local Public Works
Capital Development and Investment Act of 1976, is essentially a
grant-in-aid program. We are persuaded that our general rule with re-
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spect to grant-in-aid programs does not apply to title IT because Con-
gress patterned the method of distributing funds on the Revenue
Sharing Act rather than on the more traditional grant program.

This conclusion is further reinforced by the amendment to section
204 of title IT (42 U.S.C. § 6724), which removed a reference to the
payments under title IT as “grants.” Section 201(4), Public Law 94—
447, 90 Stat. 1498 (October 1, 1976). While “grant” is a term that may
have a different meaning depending on the context, Treasury construes
the change as intended to clarify the non-application of normal grant-
in-aid restriction to title IT payments. We agree with that construction.

Because of these considerations, we believe that the Department of
Treasury’s interpretation of title IT as permiitting payments under
it to be applied as non-Federal share in the Medicaid program is rea-
sonable. The Treasury Department has issued interim regulations that
are intended to have this effect. 31 C.F.R. § 52.45 (42 F.R. 48552, Sep-
tember 23, 1977). It is our practice to place great reliance on the statu-
tory interpretations of agencies responsible for administering a
statute.

Accordingly, we conclude that title IT countercyclical funds may be
used as a State’s non-Federal share in the Medicaid program so long
as such funds are used for purposes authorized by title II.

Although it has no effect on this decision, we call attention to our
earlier comment that title IT distributions may fall under section 5 of
the Federal Grant and Cooperative Agreement Act of 1977. (41 U.S.C.
501 note). It would seem prudent for the Department of the Treasury,
under these circumstances, to clarify this status or request an excep-
tion from OMB, if necessary, as provided in sections 9 and 10 of that
Act. .

[ B-188272 ]

Contracts—Negotiation—Requests for Proposals—Construction—
Equipment Verification Provisions

Procurement documents in “four-step” procurement established goal for maxi-
mum use of “tried and true” computer equipment but did not necessarily rule
out modified equipment based on preexisting technology or new equipment if
based on preexisting equipment or technology. Documents were written broadly
enough to permit use of tried technology or equipment. Under literal reading
of provisions requiring equipment verification, preexisting technology—prototype
related equipment—would qualify so long as technology had verified performance
characteristics.

Contracts—Negotiation—Evaluation Factors—*“Tried and True”
Standard—New v. Preexisting Equipment/Technology

Given acceptance of Air Force’s interpretation of “tried and true” provisions, fact
that successful offeror proposed relatively new minicomputer—based on proven
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technology and use within IBM Corporation—should not have disqualified pro-
posal. Similar conclusion applies to proposed use of preexisting compiler. “Tried
and true” evaluation standard- -never identified in request for proposals (RKFP)
as separate evaluation factor—is of an entirely subjective character. All offerors
should have expected that Air Korce would necessarily have had to exercise ex-
tremely broad discretion in evaluating offerors’ efforts under standard, Record
reveals, moreover, that proposals were evaluated under standard.

Equipment—Automatic Data Processing Systems—Selection and
Purchase—Evaluation Propriety

Given that RIF'P provision on “programming languages” did not expressly re-
quire—-or prohibit —use of “high order” programming language, that provisions of
DOD Directive 500029 did not apply to procurement, and that Air Korce has
refuted by force of argument alleged automatic superiority of ‘“high order”
programnming language, view of implicit procurement requirements for “high
order” language is rejected,

Contracts—Specifications—Restrictive—Unwarranted

To extent that protester objects to Air Korce's determination that less restrictive
specification—permitting offerors to use either “high order” or ‘low order” pro-
gramming language—will meet Air Force’s needs, ground of protest is not for
review,

Contracts—Negotiation—Requests for Proposals—Specification
Requirements—Information—Specificity

As practical matter, it would have been impossible to have obtained from competi-
tive-range offerors detailed information needed to evaluate life-cycle costs down
to module level since design of software to module level would not oceur until
after award.

Contracts—Negotiation—Four-Step Procurement—Procedures—
National Aeronautics and Space Administration v. DOD

In both National Aeronautics and Space Administration (NASA) and Depart-
ment of Defense (IDOD) procedures there are statements of need to allow com-
petitive-range offerors opportunity for discussions. Both procedures stress need,
however, to restrict discussion of technical proposals to clarifying or substan-
tiating proposal and specifically prohibit discussions of technical weaknesses
(NASA's term) or deficiencies (DOD’'s term) relating to offeror’s lack of compe-
tence, diligence, inventiveness, or lack of management abilities, engineering or
scientific judgment. Both procedures aiso provide for independent cost projection
of “most probable” cost of doing business with offeror.

Contracts~—Negotiation—Cost, etc., Data—*“Realism® of Cost

Since it is fundamental that proposed costs of cost-reimbursement contract be
analyzed by Government in terms of realism, approval has been granted to proc-
ess of award selection based on Government-adjusted costs of proposals after
close of negotiations even in non-four step procurements.

Contracts—Negotiation—Competition—Changes Subsequent to
Negotiation—*“Source Selection” Concept

No significant difference is seen between process (in non-four-step procurement)
which permits cost adjustment of proposed costs after close of discussions for
purposes of award selection —even though no formal adjustment of proposed con-
tract price is made—and four-step process which, through cost adjustment proc-
ess, permits changed contract price in line with Government-evaluated price.
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Contracts — Negotiation — Competition — Competitive Range
Formula—Selection Basis

Requirement in DOD procedures that selected proposal must meet Government’s
“minimum requirements” is nothing more than requirement that—aside from
being most advantageous proposal—proposal is to satisfy Government’s core re-

quirements to extent that proposal is in competitive range and not all require-
ments as protester insists.

Contracts—Negotiation—Competition—Discussion =~ With  All
Offerors Requirement—Technical Transfusion or Leveling

Since (1) selected proposal was rationally found to be in competitive range;
(2) discussions could not have been held with selected offeror in contested
areas without violating procedures; (3) appropriate discussions with selected
offeror were otherwise conducted ; (4) protester alleges lack of discussion with
itself largely in the abstract; (5) post-selection discussions with highest-rated
offeror did not result in ‘“leveling,” it cannot be concluded Air Force failed
to comply with requirements of 10 U.S.C. 2304(g). Based on review of record,
it is concluded that agency-evaluated cost and technical differences between pro-
posals of protester and selected offeror are rationally founded.

In the matter of GTE Sylvania, Inc., November 30, 1977 [Published
August 31,1978]:

GTE Sylvania, Inc., has protested the Department of the Air Force
award of a cost-plus-incentive-fee contract under request for pro-
posals (RFP) F19628-76-R-0102 to International Telephone and
Telegraph Corporation (ITT) for the “SATIN IV system.”
(“SATIN 1V”isthe Air Force designation for the Strategic Air Com-
mand (SAC) automated total information network, a communication
system designed to connect five major centers and subcenters with
SAC, including individual missile launch control centers. The SATIN
IV system will be a complex of computers, terminals and related
switching equipment capable of simultaneously sending, receiving and
sorting messages.)

During the pendency of the protest, Sylvania filed suit in the U.S.
District Court for the District of Columbia, GTE Sylwania, Ine. v.
Reed, Civil Action No. 77-0519, requesting the court, among other
things, to “find that the award [to ITT] * * * is * * * jllegal and
void.” The requested finding, accompanied by motions for appropri-
ate injunctive relief, was prefaced with extensive discussion of the is-
sues raised in the protest before our Office. On March 28, 1977, the
court denied plaintiff’s request for a temporary restraining order, but
otherwise expressed interest in having the views of our Office on the
protest. Since the court. wants our views, we will consider the issues
raised even though one or more issues might otherwise be considered
untimely filed (as urged by the Air Force) under our Bid Protest Pro-
cedures (4 C.F.R. part 20 (1977)). Control Data Corporation, 55
Comp. Gen. 1019 (1976),76-1 CPD 276.
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The Air Force, through its Electronic Systems Division (ESD),
formally released the SATIN IV procurement program by issuance of
the RFP on January 9, 1976. The RFP informed ofterors that the pro-
curement was divided into two main phases:

Phase I calls for the contractor to provide equipment, computer
programming (software) and test data sufficient to show that the
SATIN IV system is technically and economically feasible.

Phase IT calls for the contractor to develop additional items,
while installing and testing production equipment and software
for the completed system. (UUpon successful completion of the
Phase I effort and receipt of final approval, the Phase I contractor
is to be awarded the Phase IT contract.)

The RFP listed general considerations for the selection of the suc-
cessful offeror, as follows:

. Understanding of the Requirements * * *.

. Compliance with Requirements * * *.

Soundness of Approach * * *,

. Soundness of Production Engincering and Management * * *.

Computer Security Approach—The proposal must emphasize the approach
to satisfying the multilevel security requirements of the SATIN IV system. The
proposal must indicate the use of previously implemented technology to satisfy

the * * * gecurity requirement.
f. Program Management * * *,

The RFP also listed the order of importance of the evaluation cri-
teria for the procurement as follows:

4.1 Technical Area

Can o

*® * * * &® *® *

Design and Performance.

Computer Security.

Computer Program Functional Design.

Reliability/Maintainability/Availability.

SACCS Replacement Keyboard.

COMSEC.

Interfaces.

Nuclear Hardness.

Human Engineering.

System Safety.

The offeror’s proposal will be assessed on the soundness of the proposed System
Design and the responsiveness to the System Specification. Standard Equipment
utilizing demonstrated techniques is expected to be used ; therefore, the proposed
design will be assessed as to the rigk in technically implementing it in the allotted
time and how it reduces known risk areas in the program such as: Computer
Security, COMSEC, Interfaces, Missile Field Requirements, message accuracy,
system response, and reconfiguration. Producibility of the proposed SPM design
will also be assessed.

4.2 Computer Program Dcsign and Management

The evaluation of this area will be broken down into the following items which
are listed in their order of importance.

Management of Computer Program Development

Computer Programming Techniques

Language Description

Organization and Personnel

Background and Experience on Other Computer Program Projects
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The offeror’s proposal will be assessed on the feasibility of its management
program to assure timely and complete computer programs. His management
program will be assessed as to its ability to provide visibility of progress and
response to contingencies. The offeror’s proposed uses of design techniques and
language will be assessed for responsweness to the RFP. The offeror will also
be assessed on demonstrated experience on like projects. .

4.3 System Operability

£ ® * 2 * * *

4.4 Cost * * =

Phase I * * *

The proposals will be evaluated in terms of the total proposed target cost of
Phase I * * # to determine whether the estimate is reasonable * * =,

Evaluation will be made of the realism of proposal costs as they relate to the
offeror’s design. This part of the evaluation will include a comparison of the
offeror’s proposed cost with the most probable cost derived by the Government
after considering the offeror’s technical approach.

* ® % @ s % *

Phase II & * # ’ '
The cost/price estimates for (Phase IT) will be fully evaluated to establish the
SATIN IV System Design to Cost Goal # # %, .

w “ ® * - # *

ivaulation will also be made of the credibility of the estimated costs for
[Phase II] * * * [based on] comparison ¥ # * with the most probable cost derived
by the Government * * #,
® E ® * & ' ® *
"Phase I * * % J] * * # ’

The Contracting Officer will determine and identify deficiencies contained in
the selected offeror’s proposal, and direct the selected offeror to correct deficien-
cies and advise of cost impacts resulting therefrom.

* * = Life Cycle Cost [is] a major and important factor in the acquisition of
the SATIN IV system. * * # LCC [Life Cycle Cost] evaluation [will consider]
& K k.

The offeror’s * * * documentation as to the accuracy of his data inputs.

The offeror’s ability to prove * * * costs * * * involved in arriving at the
£OF R LCC

The offeror’s ability to conduct an effective LCC program * * *.-

4.5 Management

* * ® ® * * *

4.6 Logistics
*® * * o * * *

4.7 Test and Deployment

* ® * * * * *

The RFP also incorporated Department of Defense Directive
4105.62 which defines a “four-step” source selection process which was
to be followed in selecting the successful contractor. A summary of
the four-step selection process is contained within the directive, as
follows:

Step 1. Separate technical proposals shall be solicited and evaluated and dis-
cussions held with all offerors * * *,

Step 2. A cost/price proposal shall then be obtained from each offeror together
with any necessary revisions to correct the deficiencies in the technical proposals
discussed in step 1. Subsequent to the receipt of the cost/price proposals and
any technical revisions, the competitive range will be established. Those pro-
posals outside of the competitive range at this point may be eliminated and the
offerors so notified. Meaningful discussions will be held with the remaining
offerors * * *,
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Step 3. Following such discussions, a common cutoff date for the receipt of
final revisions to technical and cost/price submittals will be established and the
remaining offerors so notified. After receipt of any revised submittals, the pro-
posals shall be evaluated based upon the offeror’s total proposal and a contrac-
tor selected for negotiation of the contract.

Step 4. A definitive contract will then be negotiated with the selected offeror.

Technical proposals, called for under step 1 of the selection process,
were submitted by Sylvania and three other offerors, including ITT,
on March 23, 1976. Step 2 cost proposals were submitted by the four
offerors on June 8, 1976, after which the Department spent nearly 2
months in evaluating proposals.

On August 20, 1976, the Department informed Sylvania that its pro-
posal was found to be in the competitive range for the procurement,
and that, following discussions with each of the offerors within the
competitive range, step 8 proposals were to be submitted. Following
these discussions, Sylvania says that it submitted its step 3 proposal
to the Department on September 20, 1976. Thereafter, the Department
informed Sylvania that the successful offeror was ITT.

HISTORY OF THE SOURCE SELECTION

The Air Force evaluation of submitted proposals was initially to be
made by a source selection evaluation board. The board found that
the ITT proposal met or exceeded all standards and requirements.
Although the company claimed that only “tried and true” hardware,
firmware and software would be used for the work, the board noted
that caution had to be exercised with respect to the claim since addi-
tional development appeared to be necessary in one area; also a pro-
posed component was considered not nearly as advanced as first sug-
gested in the company’s initial proposal. Further, the board found
that ITT’s approach to the management of software development
was well disciplined. Besides showing an excellent understanding
of programming methodolegies, the methodologies were extended and
complemented by other tools, especially the use of an automated soft-
ware development library system. The board considered acceptable
ITT’s “dual language” approach which involved the use of a “high
order” computer programming language (compiler) and “low order”
assembly language for the computer program. Additionally, the board
noted one of ITT’s proposed subcontractors would establish a com-
puter program development facility thereby strengthening ITT’s
proposal.

Notwithstanding the overall judgment of the board that ITT’s
proposal met or exceeded the requirements and standards of the RFP,
ITT’s proposal was found to contain “significant weaknesses” in sys-
tem control, response time and in three other areas—mainly dealing
with security and certain tests. ITT’s initial cost proposal was ad-
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justed—through use of the so-called “parametric” cost technique-—
by the Air Force cost evaluators to a finally estimated cost. Similarly,
phase II costs—including some elements of life-cycle costs—were ad-
justed. Because of the discrepancy between ITT proposed costs and
Air Force evaluated costs, ITT’s costs proposal was termed unreal-
istically low. Based, in part, on the analysis, ITT’s technical proposal
was rated “acceptable.”

The board’s evaluation of Sylvania’s proposal shows that, although
the company’s proposal in areas such as human engineering and sys-
tem safety demonstrated Sylvania’s understanding of these require-
ments, the company’s proposal in other areas demonstrated lack of
sufficient detail, contradictions and inconsistencies. For example, the
evaluators found Sylvania’s proposal to contain (a) a fragmented
design approach resulting in lack of technical consistency; (b) a lack
of information regarding Sylvania’s innovative approach to computer
security ; and (c) a poor showing of how the proposed design met
“interface” requirements.

Sylvania’s proposal was also considered to show an excellent under-
standing of management concepts and structured programming-tech-
nology to be used for the software development. The use of “flexible
architecture,” the use of a single high order language for all software
and the excellent design documentation approach were considered to
enhance Sylvania’s approach.

Inherent in Sylvania’s flexible approach in software requirements,
the board found, were two major problems: (1) flexibility of software
required stringent controls; and (2) the general lack of Government
experience with the approach leading to an “uncertainty risk” as
opposed to a “threat-type risk.”

Sylvania’s initial cost proposal for phase I work was adjusted by
the Air Force to a finally evaluated cost. Similarly, Sylvania’s total
system cost—including elements of life-cycle cost—was adjusted to
reflect the parametric estimate. Sylvania’s proposed costs were con-
sidered very optimistic but on the lower range of cost realism. Based
on the foregoing analysis, in part, the board rated Sylvania’s technical
proposal “maramal »

The board’s findings were then reviewed by a source selection ad-
visory council. The council termed the relative ranking of Sylvania
and ITT to be relatively close. I'TT was considered to have a somewhat
better overall understanding in the technical area, only a marginally
weaker position in computer program design and management than
Sylvania, an excellent view of system operating problems, and the
probability of generally less risk of unknown schedule problems after
negotiations. Because of these views, the council concluded that ITT’s
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proposal provided the better foundation for a successful SATIN IV
program.

The general findings of the council were that none of the proposals,
as submitted and modified through step 2 procedures, offered a clear
demonstration on the part of the offerors that they totally understood
and could satisfy the Air Foree's requirements. But through negotia-
tions with any of the offerors remaining in the competitive range ~in-
cluding Sylvania and ITT—“discrepancies” could probably be cleared
up, points of concern could be eased, and a contract agreed to that
would technically meet Air Force needs. As to specifics, the council
agreed with the board that ITT"s proposal, while seriously deficient in
areas of system control and microprogramming documentation, could
be corrected through negotiations. Moreover, the council concurred in
the board’s finding that ITT"s technical approach presented lower risks
than any other offeror’s proposal. Other findings of the council which
evidence concurrence in the board’s conclusions were:

(1) ITT’s probability of successful performance was slightly
higher than Sylvania’s probability of success;

(2) lack of supporting design detail in Sylvania’s proposal
raised uncertainties as to the company’s understanding of the re-
quirements; and

(8) ITT presented the best overall management structure.

The source selection official concurred in the analyses of the council
and board and selected ITT for step 4 discussions. As a result of these
discussions, ITT’s proposed costs for the phase I work were raised- -
through correction of deficiencies -from approximately $23 million
to approximately $32 million. This $32 million cost figure was within
the cost projection for the correction of ITT deficiencies which the Air
Force made prior to the selection of the company’s proposal.

Although the negotiated phase I price for ITT was higher than
Sylvania’s proposed price of $29 million, the Air Force felt that ITT’s
proposal was still the most desirable because all deficiencies and un-
kmown characteristics had been removed by step 4 discussions. On the
other hand, Sylvania’s proposal (based on estimated costs of $29 mil-
lion) contained a significant quantity of deficiencies. Further, based
on Air Force cost projections and analysis, the Air Force felt Syl-
vania’s proposed cost would increase in similar proportion to ITT’s
proposed cost should step 4 discussions be held with Sylvania. This
conclusion was based on Air Force findings that Sylvania deficiencies
as an aggregate appeared to be of a similar overall magnitude to ITI’s
deficiencies. Since this evaluation confirmed the original award selec-
tion, the Air Force decided to proceed with the award to I'TT.

Sylvania’s protest, as amended, raises three basic issues: (1) the
computer and related software proposed by ITT are not “tried and
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true” and failed to meet the RFP requirements; (2) the Air Force’s
selection of a system containing a “low order level” (LOL) program-
ming language was arbitrary and a product of the Air Force’s failure
to evaluate properly the software aspects of the proposals; and (3)
the Air Force and ITT representatives negotiated major, material
changes to the ITT proposal during step 4 of the SATIN IV procure-
ment process in violation of DOD Directive 4105.62.

ISSUE 1—“TRIED AND TRUE” REQUIREMENT

Sylvania argues that ITT’s proposed use of the “IBM Series/1 com-
puter and its associated software * * * is neither ‘tried and true’ nor
‘verified in a military or commercial environment’ as required by the
RFP.” Sylvania draws attention to the following RFP requirements
and provisions in “other procurement documents :” ‘

Program Management Plan, paragraph 1.1.5:
* % As a result, the procurement will be: A. Off-the-shelf as far as possible
B. Modification of off-the-shelf cquipment as mnecessary to meet operational re-
quirements (within state-of-the-art) and,; C. New hardware/software design
(within statc-of-the-art) only where necessary. Requirements for design of new
herdware should be of a very low magnitude. Devclopment of ncw technologics
will not be required. * # * [Italic supplied.]

Instructions for Proposal Preparation, section 1.1:

It is intended that mazimum use of “tried and true” equipments/computer
programs (the design of which is known and the performance characteristics of
which have becn verified in a military or commercial environment) be utilized
throughout the entire acquisition of the SATIN IV program. [Italic supplied.]

Instructions for Proposal Preparation, section 6.3,.1.2:

# * & The offeror shall not propose any new computer programming language
(assembly language or High Order Language) or any new lanyuayc translator.
This does not preciude modifying existing translators or using a compiler gen-
erator. * * * [Italic supplied.]

Evaluation Factors for Award, section 3.0e:

* # * The proposal must indicate use of previously implemented technology
to satisfy the SATIN IV multilevel security requirement. * # *

Evaluation Factors for Award, section 4.1:

* * ¢ The offeror’s proposal will be assessed on the soundness of the proposed
System Design and the responsiveness to the System. Specification. Standard
Equipment utilizing demonstrated techniques is expected to be used ; therefore,
the proposed design will be assessed as to the risk in technically implementing it
in the allotted time and how it reduces known risk areas in the program such as:
* ® ¥ [Ttalic supplied.]

Preproposal Briefing, Attachment # 1, dated 5 Feb. 1976, second full
paragraph:

And this leads to the third point—there is to be no new technology developed
to implement security features into the software and hardware of the system.
Fapecially in regard to the hardware, the ways in which the contractor chooses
to combine existing hardware techniques or mechanisms with the softwarc may
be unique, but the actual hardware must be hardware that has been previously
implemented. [Italic supplied.]
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Statement of Work, section 1010.03 :

Comply with Attachment 8 to this SOW, Tasking and Relationship with CCPC.

Deliver to CCPC hardware and a commercially available general purpose operat-
ing system that will allow CCPC to develop, produce, and test application soft-
ware. [Italie supplied in second sentence.]
Sylvania argues that the “intent of the Department to enforce these
requirements is contained in the [litigation-related] testimony of
Colonel Woodruft”--one of the Air Force’s evaluators for the procure-
ment—at pages 125-149 of the testimony.

Recognizing these requirements, which Sylvania considers to be a
clear preference for “minimization of risks in the system” and a direc-
tion to offerors “not [to] seek the ‘development of new hardware and
software,” Sylvania says that it proposed the “Burroughs Model A
machine.” This machine, Sylvania feels, is better—in state-of-the-art
and prior record—than any other computer in a “military or commer-
cial environment.” By contrast, the IBM machine proposed by ITT is
considered to be “commercially competitive for relatively low order re-
quirements and not with the more extensive SATIN IV applications
in mind.” To amplify its argument that the IBM machine is not “tried
and true” Sylvania argues:

At the time ITT submitted its SATIN IV proposal, the IBM series/1 processor
incorporated in the proposal was not in commercial use. IBM had not even an-
nounced itg availability at that time. Specifically, the Series/1 mnachine had never
been built and used in either a militarized or commercial application. The C8-1
processor (the militarized version of the Series/1) has not been built to this date.
Neither the Series/1 machine nor its militarized cousin the CS-1 can, therefore,
be considered either “off-the-shelf” or “tried and true,” and the ITT proposal in-
corporating this equipment fails to meet the requirements of the RFP. Sylvania
would emphasize that the processor (computer) is the driving, critical component,
of the system without which the system could not operate. All other equipment
in the system is peripheral to and completely dependent upon the computers to
which the standard of “tried and true” should have been strictly applied.

The software associated with the Series/1 machine is equally “untried.” At the
time the ITT proposal was submitted, the software it proposed was non-existent
or as & minimum had never been utilized in either a military or commercial con-
text. The machine-oriented, low order language (LOL) required to program the
new Series/1 machine is itself a new language and, when proposed by I'TT,

constituted a blatant violation of the RFP which prohibited the proposal of &
new comptter programming language.

The Air Force replies (contained in written reports dated March 21,
and June 10, 1977) to issue one and Sylvania’s counter-response (May
17, 1977) are summarized as follows:

Sylvania Air Force

(1) The quoted RFP documents (1) An analysis of the ITT pro-
nowhere refer to “tried and true posal shows not only that it is
technology” as the desired stand- responsive to the requirements,
ard but rather “tried and true” but also that it satisfactorily
equipment. All new equipment achieved the other goals cited by
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must be based on precedent—

existing technology—and there--

fore any new item of hardware
would meet the Air Force’s tongue-
in-cheek characterization of the
intent of the RFP. The Air Force
attempt to ignore the “tried and

true” requirement by defining it-

so as to be meaningless. It admits
that the IBM machine is a new
equipment. Moreover, the defect
in the Air Force evaluation ap-
proach affects both ITT’s proposed
hardware (series/equipment and
compiler) and software.
Sylvania determined prior to
submitting a proposal, that the
IBM machine did not meet the
“tried and true” requirements of
the RFP. Sylvania also consid-
ered a Burroughs machine com-
parable to the IBM Series/1 unit
but rejected it as not being “tried
and true.” '
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Air Force -

Sylvania. The minicomputer of-

‘fered in the ITT proposal (re-
ferred to as the Series/1 by Syl-

vania) is derived from the IBM
4955 commercial processor and
memory. This model is rélatively
new, but is based on proven tech-
nology which has been successful-
ly militarized in other defense
programs. This minicomputer is
now on the commercial market
and requires no additional devel-
opment -for SATIN IV but for
conversion to MIL packaging.
Newly developed technology is
not a part of the proposal. Fur-
thermore, the subsidiary equip-
ments (tape devices, discs, mod-

~ems, etc.), more numerous in

number than the minicomputers
to be used, are essentially stand-
ard, off-the-shelf equipments.
Therefore, the ITT proposal
fully = utilizes “tried and true”
technology, as required, and also
provides for the extensive use of
existing equipments other than
the Series/1 minicomputer. Fur-
thermore, there is no new devel-
opment for the SATIN IV pro-
gram. The development of the
Series/1 minicomputer was a pri-
vate expense and has preceded
any SATIN IV procurement.
In short, ITT’s proposal is
based on proven technology and
is composed of standard equip-
ment utilizing demonstrated tech-
niques as is required by the RFP,
rather than being completely de-
pendent upon use of an untried
computer as Sylvania has alleged.
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Sylvania

(2) Mr. William C. Janofsky,
who was head of the panel charged
with the evaluation of eomputer
program design and management,
testified that, at least with respect
to software, the “tried and true”
nature of the proposals was not
even evaluated or scored. Further,
the software for the Series/1 is
practically non-existent since the
first IBM machines were not de-
livered until after the submission
of SATIN IV proposals. One com-
mercial customer has testified that
the delivered IBM machine was
accompanied by “skimpy” soft-
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Air Force

The software is similarly derived
from proven technology.

As to Sylvania’s analysis of
procurement documents, the pro-
tester relies on a number of ex-
cerpts to establish the supposed
requirement for “tried and true,”
oft-the-shelf hardware and soft-
ware. Taken together, these char-
acterizations establish goals to be
worked toward rather than rigid
requirements that the entire sys-
tem be “tried and true.” These ex-
cerpts show that SATIN IV was
not to be a research and develop-
ment effort in that new technolo-
gies were not to be developed.
Each offeror was encouraged to
maximize the use of “tried and
true” equipments/computer soft-
ware. However, it is clear that
modified and/or new equipments
could be used where necessary.
There is no existing hardware/
software that can perform the
SATIN IV function asis.

(2) Sylvania has misunder-
stood Mr. Janofsky’s testimony.
What Mr. Janofsky said was that
his panel did not evaluate under
the “tried and true” test. Sylvania
ignores Mr. Janofsky’s prior
testimony in which he pointed out
that his panel was concerned with
software management and, there-
fore, was not concerned with
“tried and true.” Another evalu-
ator, Captain Furst, has ex-
plained that “tried and true” was
not relevant to certain parts of
the SATIN IV application soft-
ware since no existing software
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ware. There is no way that this
barebones assortment of software
could meet the “verified in a mili-
tary or commercial environment”
provision of the RFP.

Sylvania’s proposal was pre-
pared so as to make the maximum
use of existing software available
from other applications. More-
over, the SATIN IV software
package is composed of a number
of major components which were
not necessarily unique to SATIN
IV. For example, existing compo-
nents such as a real-time operating
system and the software needed to
achieve a real-time multi-proces-
sor capability could be adapted
from other applications. Sylvania
did adapt these tried components.
But Sylvania’s cfforts to use tried
software were not recognized—
notwithstanding the Air Force’s
efforts to encourage offerors to
minimize risks in all proposed
areas.

In attempting to comply with
the important hardware and soft-
ware “tried and true” requirement,
Sylvania made numerous tradeoffs
in the computers to be used, the
form of the software and even as
to subcontractors which would be
used. But the Air Force ignored
the requirements and Sylvania’s
efforts.

(3) The “untried” nature of the
TBM software is shown by the pro-
posed use of “PL-1” programming
langunage in that, at the time ITT
submitted its proposal and today,
there exists no PL~1 compiler for
the IBM machine. Moreover, since
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could have met SATIN IV re-
quirements in these areas. Indeed,
in the application software no of-
feror proposed preexisting soft-
ware, and that offeror coming
closest to such an offering was not
Sylvania. Moreover, the question
of “tried and true” was consid-
ered by the Air Force, namely:
software, except application soft-
ware, by Captain Furst’s panel
and hardware by the hardware
subpanel. Neither took the precise
approach which Sylvania implies
should have been used because
“tried and true”was a goal, not a
requirement. The extent to which
the goal was met by each offeror
provided one of the many evalu-
ation inputs analyzed.

(3) Sylvania’s assumption that
ITT has not yet developed a com-
piler for PI-~1 is. incorrect. The
ITT proposal uses a modified pre-
existing compiler and complies

“with the RFP requirement that:

“The offeror shall not propose any
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IBM recently announced that a
PI-1 compiler would not be avail-
able until April 1978, it is clear
that the 1978 compiler will be de-
veloped at Air Force expense.

Further, it has been revealed that.

a software operating system will
not be available until late 1977
despite the requirement that it be
provided within 5 months of con-
tract award.

(4) The low order computer
language proposed by ITT is de-
signed to operate on a “new” ma-
chine and 1s, therefore, a “new”
language prohibited by the RFP.
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Sylvania
new computer programming lan-
guage * ¥ % This does not pre-
clude modifying existing trans-
lators or using a compiler
generator.”

(4) Forthe IBM computer, the
language proposed is assembly
language. While the language
might be categorized as “new”
when compared to ALGOI. or

PL; 1, it is off-the-shelf as far as
SATIN IV is concerned, since it
is one that is in existence and
used with processors right now.

ANALYSIS—ISSUE OXNE

The procurement documents cited by Sylvania for the proposition
that the Air Force intended a fixed requirement for “tried and true”
hardware and software—that is, completely developed, preexisting,
off-the-shelf machinery and programming-—do not, in our view, sup-
port the proposition advanced. Instead, we agree with the Air Force
view that, in the main, the documents established a goal for maximum
use of “tried and true” equipment, but did not necessarily rule out
modified equipment based on preexisting technology or new equip-
ment if based on preexisting equipment or technology. Nor do we
agreo with Sylvania that the “tried and true” statement referred only
to existing equipment rather than to existing techniques or existing
technology.

For example, the program management plan permitted modification
of existing equipment as well as a new hardware/software design
(where necessary). If there were a fixed requirement for “tried and
true” equipment, it is obvious that the cited permission would not
have been allowed. Similarly, the phrases instructing offerors to pro-
pose “demonstrated techniques” in responding to the technica] criteria
and to use “previously implemented technology to satisfy the * * *
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security requirement” also support the view that an offeror could prop-

erly respond to the “tried and true” goal by proposing previously tried -
technology which might not necessarily be linked to previously tried

equipment completely identical to the proposed equipment. Neither

do we agree with Sylvania’s view that permitting use of “tried and

true” technology as opposed to accepting “tried and true,” previously

used equipment renders the “tried and true” provisions meaningless.

In our view, the provisions were written broadly enough to permit use

of tried technology or equipment. We find nothing necessarily incon-

sistent or improper in this approach.

Further, although Sylvania reads the requirement that the perform-
ance characteristics of proposed equipments/computer programs of
known design were to have been “verified in a commercial or military
environment” to mean that the actual equipment/programs were to be
so verified, we do not agree that the literal reading of the provisions
supports that view. All that is required under this provision is that
performance characteristics of known design—as contrasted with the
actual equipment/programs—be so verified. Under the literal reading
of the provision, we agree that preexisting technology—prototype-
related equipment—would qualify so long as the technology had veri-
fied performance characteristics which would be present in the deliv-
ered equipment/programs,

Finally, we see nothing in the record of the litigation-related testi-
mony of Colonel Woodruff which is necessarily inconsistent with this
interpretation. As was stated by Colonel Woodruff on page 130 of
the testimony:

Because of the philosophies, that we wanted to obviously derive the most
modern technologies and the most modern capabilities in terms of hardware
technologies for our system, but wanted to be careful that we did not burden the
system with deep research and the development and that kind of thing.

Having this kind of verbage, it gave the offeror the opportunity to offer to us
his best balance between state of the art and modern equipment without pushing
it into the R&D realm that we didn’t want to get into.

Given our essential acceptance of the Air Force’s interpretation of
the cited provisions, the fact that ITT proposed a relatively new mini-
computer—based on proven technology (an assertion not contradicted
by Sylvania)-—should not of itself disqualify the ITT proposal under
the stated provisions. Under this view, the fact that at the time pro-
posals were submitted the minicomputer was only being used within
IBM is not decisive, since the machine was based on preexisting,
proven technology. Moreover, given the vagueness of the “verified in a
commercial or military environment” test, we cannot conclude that
testing within IBM itself, or within any other concern, is not required
verification. Additionally, to the extent that proven technology sup-
ported the ITT-sponsored minicomputer, we think merit would justi-

275-436 O - 78 = 8
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fiably be accorded the proposal. Similarly, ITT’s proposed use of a
modified, preexisting * compiler and associated programming language
is not contrary to the RFP provisions and could in fact carn merit for
the proposal to the degree the preexisting compiler and as<ociated
technology were proven.

Finally, we do not agree with Sylvania’s assertion that the “tried
and true” standard was not evaluated. First, let us be clear as to how
the RFP portrayed “tried and true™ as an evaluation standard. The
standard is never identified as a separate evaluation factor—the stand-
ard is always found described within some other evaluation criterion.
For example, the standard of employing “previously implemented
technology” for the security requirement is found in the second sen-
tence of the “computer security approach” general evaluation standard.
Simtlarly, the reference to “standard equipment utilizing demon-
strated techniques™ is in the second sentence of the “technical” evalua-
tion factor and is not even listed as one of the 11 specific suberiteria
under the factor; rather, the referenced standard is identified as being
linked to a “risk assessment” judgment in certain aveas some of
which—-for example, message accuracy— are not, even found as listed
suberiteria within the “technical” evaluation factor. Further, the
“Computer Program Design and Management” evalnation factor does
not even mention the “tried and true” standard.

Although there are certain broad statements--especially section 1.1
of the Instrmctions for Proposal Preparation, supra—which state a
preference for “maximum use” of “tried and true® equipments/pro-
grams, offerors are not told through these statements how the broadly
stated preference was to be specifically linked with proposal evalua-
tion. In this context, offerors--absent questioning the Air Force about
the specific way (s) this preference would be evaluated before propos-
als were due—should not have automatically expected—as Sylvania
appears to have assumed—-that this broad preference would be sepa-
rately identified and specifically scored. Instead, it seems clear that the
RFP, reasonably read, promises no more than that the preference
would, in some way, be evaluated as part of the technical evaluation
under other separately identified factors. In any event, the board did
in fact question—-and thus, in our view, evaluate—-a “tried and true”
aspect of ITT’s proposal. Thus, we take the Air Force statement that
the “extent to which the goal was met by each offeror provided one of
the many evaluation inputs” as indicating the “not-separately-scoved-

1 Although Sylvania insists the compiler is “non-existent,” the Air Force position is that
the compiler is actually a modification of a preexisting unit. In the absence of probative
evidence supporting Sylvania’s contention, a sufficient basis does not exist for sustaining
its position. Reliable Maeintenance Scrvice, Inc.,—request for reconsideration, B-185103,
May 24, 1976, 76 -1 CPD 337.
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and-identified” nature of the “tried and true” provisions. Further,
given the entirely subjective character * of the “tried and true” provi-
sions, all offerors should have expected that the Air Force would
necessarily have to exercise extremely broad discretion in evaluating
offerors’ efforts under these provisions within the context of the spe-
cifically identified factors and subfactors.

Given the RFP’s clear indication that the “tried and true” stand-
ard would not be separately evaluated but only considered within the
context of other established criteria and subfactors, it is not surprising
that the record of source selection evaluation does not contain—to our
reading—specific scores and evaluation on the standard. This does not
mean, as Sylvania suggests, that the goal was not considered. As noted
above, we find at least one reference to the goal in the evaluation of
ITT’s proposal. Presumably, the offerors’ evaluation scores in other
areas reflect, in part, the Air Force’s considered views of offerors’ ef-
forts toward the goal. Moreover, there is nothing in the record which
contradicts the Air Force’s position that (a) “tried and true” aspects
of software, except application software, and hardware were evalu-
ated by the appropriate panels; (b) no existing software could have
met SATIN IV requirements in certain areas; and (c¢) no existing
hardware could have met 'SATIN IV requirements.

Because of the foregoing analysis, we do not agree with Sylvania’s
argument—based on citation of several prior GAQO decisions—that the
Air Force omitted the “tried and true” evaluation standard or that the
evaluation was based on undisclosed evaluation standards. Moreover,
the further questions posed by Sylvania—so-called “areas to investi-
gate”—relating to the precise ways in which the board, the council and
the final selection official evaluated “software and hardware” de-
ficiencies are also pegged to the erroneous assumption that the “tried
and true” standard was a separately identified evaluation criterion.
Relating specifically the precise ways in which the board, the council
and the final selection official evaluated these deficiencies could be seen
as a violation of restrictions placed on the documents evidencing the
selection rationale.

(“Areas to investigate” are also cited by Sylvania under its other is-
sues. Providing answers to the questions posed by Sylvania could also
be seen as a violation of the restrictions placed on the relevant agency

2 Although Sylvania apparently understood these provislons as absolutely denoting
varlous equipments and programming, the provisions do not in any way mention specific
equipments and programs. Moreover, the fact that Sylvania and ITT-—both of whom are
obvionsly knowledgeable and experienced electronics equipment manufacturers and
suppliers-—arrived at different conclusions about the meaning of these provisions is a
further indication that the provisions do not necessarily denote an objective list of equip-
ment and programs.
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documents. Consequently, these other *areas to investigate™ wiil not he
discussed either. Moreover, some of the questions are not relevant, to
our issue analysis.)

ISSUE 2 —ALLEGED IMPROPER SELECTION OF
PROPOSAL CONTAINING LOL LANGUAGE

Sylvania has explained that it is the company’s understanding that
the “principal and controlling differences between the proposals [of
Sylvania and ITT] rest in their data processing aspects.” In order to
explain these differences, Sylvania has provided an explanation of the
technical aspects of the system :

The SATIN IV network is dependent upon the use of 300-400 computers work-
ing to sort and control the flow of messages between nodes at varying security
levels. To do this each machine must contain the appropriate progrum. To sowme
extent there are programs that will have ¢common application to muany wachines
and locations and other programs that are unique to a particular location and
application. The job of programming all of the equipment for the SATIN IV
system is a monumental task. Moreover, it is oue that will need to be continu-
ously updated as the system grows or is modified to meet as yet unanticipated
needs.

Each program must be written in a language the computer can “read” or ac-
cept. Programming lauguages break down into two broad types: high order
languages (HOL's) and assembly or low order languages (LOL's). The differ-
ences between the two are signiticant to this protest.

High order languages greatly facilitate the writing and reading of computer
programs, their mmaintenance and the training of programmers -all of which
results in lower programming development and maintenance cost. HOL attewmpis
to lighten the load of the programmer and coder by making the computer ifself
help to prepare the program (or code). This is accomplished by the use of another
computer program, a compiler, which translites from a functional (high-level)
language to the basic (low-level) instructions carried out by the computer’s in-
ternal logie. Assembly language on the other hand is a low-level language in which
the programmer instructs the computer to perform its operations af the level
corresponding to the internal operations of the computer hardware itself. While
assembly language provides the programmer direct control of the inner work-
ings of the computer hardware, it requires the programmer to understand and
concern himself more with the logic and architecture of the computer. As a re-
sult, there is a greater danger of programming incorrectly with low order
assembly langnage than with IO, A program written in low order assembly
langmage is machine-dependent, i.e., executable only on the specific machine
for which it is written, while a program written in HOIL is machine-independent,
i.e., executable on any computer which has the same language compiler.

In its proposal, Sylvania chose to use the Burroughs “1)” machine as its princi-
pal piece of computer hardware, The Burroughs machine is a proven product
with an available software compiler permitting it to be programmed in a high
order langunage specifically suited for communications work. The use of HOL
perniits the military associate contractor (CCPC) to accomplish its task with
less skilled programmers and at a reduced cost. Indeed, Sylvania’s selection
of the Burroughs’ machine was driven by these factors and the clear RFP
requirements inclnding those for off the shelf hardware.

It is Sylvania’s understanding that the ITT proposal, on the other hand,
incorporated TBM's new Series/1, its first entry into the minicomputer field. This
machine, unproven at the present time, can only be programmed in assembly
lansuage, requiring ITT to perform its programming in LOL.

The choice of specifi¢c computer hardware and specific programming language
constitnutes a pivotal decision in the system approach to the SATIN IV require-
ment. The choice of langnage, in particular, permeates and controls many other
axpects of the system design.
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One example of this effect can be traced to the different memory capacities re-
quired by HOL and LOTI. Software developed with LOL, utilizes less memory
capacity within a machine than a similar program developed with HOL, Trans-
lated into costs, use of LLOL allows the proposer to provide less memory capac-
ity, i.e., less hardware to perform the minimum number of functions required,
and will therefore have lower “front end” hardware cost than a proposal based
upon HOL. In contrast, systems based upon HOL software have greater flexibility
to meet future neceds, are more reliable and result in lower maintenance and
life cycle costs. A tradeoff therefore exists when a proposer determines which
type of software it will utilize.

Sylvania insists that uses of “high order programming languages”
for the procurement was “implicit in the SATIN IV RFP, which in-
cluded emphasis upon life-cycle costs, system flexibility, maintenance
of software, and the requirement to use structural programming con-
cepts.” Pertinent RFP provisions cited by Sylvania in support of this
argmnent are the following :

Evaluation Factors for Award, section 4.0:

Specific Criteria

*

* ®

Computer Program Design and Management

* B3 3

Instructions for Proposal Preparation, section 6.83.1.6

® % % Describe the techniques to be used to enhance the effectiveness and
maintainability of software documentation. * * * [Italic supplied.]

I'nstructions for Proposal Preparation, section 6.3.2.5 :

* % % Digscuss how the programming languages and hardware characteristics
meet the software requirements for upward compatibility among processors and
promote commonality and eficient development. Discuss software transferability
between the software development/software maintenance facilities and the opera-
tional processors. [Italic supplied.]

SATIN IV System Specification, paragraph 3.3.8.3:

Programming languages. * * * Other considerations, such as progrommer
training, progremmer productivity,\gnd ease of mueintcnance, make it desirable
that all SATIN IV software be developed in a suitable common language. A8
@ minimum requirement, all communication processors, i.e., the SCPs, BOPs, and
MBOPs, shall use the same upwardly compatlible programming language. In
order for a language to be suitable for any processor, it shall include, but not be

=

limited to, the following characteristics. * * #* [Italic supplied.]

Sylvania also argues that the selection of the ITT “low order lan-
guage” approach ran counter to the provisions of Department of De-
fense Directive 5000.29 (issued April 26,1976) which provides, in per-
tinent part, as follows:

Software Language Standardization and Control. DoD approved High Order
Prograning Languages (HOLS) will be used to develop Defense system
software, unless it is demonstrated that none of the approved HOLs are cost
effective or technically practical over the system life cycle. * * #

Sylvania says that since its “high order language” approach was
found technically acceptable and cost effective, use of the high order
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language is clearly in order and ITT’s use of “low order langnage”
should not have been found to be acceptable. Further, Sylvania is of
the opinion that any cost savings- -estimated to be $2 $3 million- -
which might have followed from an offeror’s use of the *low order lan-
guage” would be more than offset by the “total systems life” savings
of “high order language” use.

The Air Force reply to the “choice of language” issue and Sylvania’s

supplemental comments of this issue are summarized :

Sylvania

(1) Even though directive 5000.-
29 was not per se applicable to the
procurement, the underlying ra-
tionale of the directive is appli-
rable. The goals of the directive
are best achieved by use of “high
order language” programming.

(2) The Air Force's concern
with the importance of software
is shown in the procurements
which identify “computer pro-
gram design and management” as
a separate criterion, second only to
the “technical” criterion. There

Air Force

(1) The dictates of directive
5000.29 which mention approved
“high order languages” were not
effective until November 1976
when the first list of Defense De-
partment approved “high order
langunages” was published. More-
over, in November 1976, the De-
fense Department said the provi-
sions relating to “high order
languages” were not to be retro-
actively applied. No offeror, in-
cluding Sylvania, proposed an
approved “high order language.”
Although the Government may
have been determined that in
most instances certain “high
order languages” may he pre-
sumed to meet the Government’s
needs better, the determination of
which language included in a
total proposed system best. meets
the Government’s needs is deter-
mined according to directive
5000.29 by the requirements of the
specific program.

(2) Since neither the directive
nor any “policy” regarding “high
order languages” was to apply
retroactively, the SATIN 1V
RFP was drafted so as to permit
either “high order” or “low
order” language. Further, the
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can be no doubt that proper evalu-
ation of software was critical to
the procurement. Choice of pro-
gramming language is central to
the accomplishment of the soft-
ware cost and risk minimization
objectives.

The Air Force’s selection of
“low order programming lan-
guage” ignored the requirements
of the RFP, was contrary to soft-
ware acquisition policy, and was
arbitrary (and therefore illegal.)

(3) Mr. Janofsky said that the
advantages the Air Force could
expect from a system incorporat-
ing “low order language” were
that the system would be more con-
servative, use less memory space,
run faster, and be more familiar to
the military associate contractor
who is going to perform part of
the SATIN IV system. Each of
these bases for favoring “low order
language” is either irrelevant to
the system or a distortion of the
truth. The directive shows that
high order language offers fewer
risks and, in that sense, should be
considered more conservative.

(4) While “low order lan-
guages” require less computer time
and memory space—both factors
relating to system response time—
the RFP requires only that re-
sponse times meet minimum
levels—levels met by Sylvania. In
any event, greater or lesser re-
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Government was unable to verify
the existence of the claimed “high
order language” benefits prior to
the issuance of the RFP and the
proposals did not prove other-
wise. Moreover, it is important to
realize that the award decision
was not solely prompted upon an
analysis of language choice as
Sylvania suggests. The choice of a
computer language was only a
small aspect of the program. The
Air Force chose the ITT proposal
because it felt the proposal was
the “best buy” under the RFP cri-
teria, and this proposal used “low
order language.”

(8) Mr. Janofsky of the Air
Force did not say that ITT was
chosen because of the proposed
use of “low order language,” nor
did he say that “low order lan-
guage” was selected as the more
“traditional” approach. Rather,
he was speaking of the reasons
which led the Air Force to write
an RFP which did not dictate
“language” choice.

(4) Response time of “lan-
guages” was evaluated ; moreover,
response time and memory space
requirements having a direct im-
pact on hardware costs and an in-
direct impact on maintenance
costs (manpower and equipment)
were properly evaluated.
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sponse time was not relevant and
not an evaluation factor.

(5) Mr. Janofsky clearly ad-
mitted that during evaluation the
Air Force determined that the
software component of the life-
eycle cost model was inadequate——
it was thereafter ignored. In other
words, the life-cycle costs of the
various softwarve proposals were
never evaluated or considered. The
Air Force ignored a major evalua-
tion criterion rather than ask of-
ferors for whatever further data
was needed to evaluate software
life-cycle costs properly. Since the
criteria of maintainability, reli-
ability, risk, ete., all have cost con-
sequences that would be reflected
in lifecycle costs, the failure to
evaluate these costs as they relate
to software means the Air Force
effectively 1gnored these criteria as
well. The assumption that soft-

rare life-cycle costs would be the
same was arbitrary in view of the
directive’s statement that “high
order language” would have pro-
duced lower life-cycle costs and
greater software reliability, main-
tainability and risk minimization.
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(5) In response to Mr. Janof-
sky's concern that the ITT pro-
posal might be more cost effective
if more “high order langnage”
prograinming were used, the Air
Force allowed discussion with
ITT limited to the company’s rea-
sons for choosing the langnage
approach. This discussion satis-
fied the Government.

The analysis of Iife-cyele cost
centered on those elements of fol-
low-on support which were con-
sidered significant and susceptible
to variations among the compet-
ing contractor’s designs, and
which would be meaningful in
making a contract award decision.
The conclusion reached was that,
except for two cost elements, all
other elements did not differ sig-
nificantly enough to aftect the
award decision, or credibility in
the proposed figures could not be
achieved, thus rendering their use
in comparative analysis meaning-
less and possibly inequitable to
competing offerors.

In any event, the Air Force de-
termined that its interpretation
of the total minimum needs of the
Government (lowest total system
life-cycle cost, ctc.) were met by
ITT’s proposal which incorpo-
rated a lesser degree of “high or-
der language” than Sylvania’s
proposal.
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ANALYSIS—ISSUE TWO

Given that the SATIN IV Systemn Specification provision on “Pro-
gramming languages,” supra, did not expressly require—or prohibit—
the use of “high order programming language,” Sylvania’s argument
that use of “high order programming language” necessarily repre-
sented superior value for every phase of the SATIN IV system
primarily rests on the presumed applicability of the provisions of
directive 5000.29 to the subject procurement. Although Sylvania ad-
mits that the directive did not expressly apply to the procurement, it
still argues that the “underlying rationale” of the directive—a stated
preference for “high order language”—is applicable.

We agree with the Air Force view that since the directive was not
expressly applicable to the procurement, the “underlying rationale” or
policy views found in the directive are not expressly applicable to the
procurement. To the extent that any views of the directive may be said
to be applicable because of the force of logic, it is apparent that these
views might be refuted by the weight of equally superior analysis. We
think the Air Force has provided this analysis.

We agree with the Air Force’s observation that, although in many
instances, use of certain “high order languages” may be presumed to
meet the Government’s needs best, the decision as to which program-
ming language is best for a given requirement—say, the SATIN IV
system—is determined by the requirements of the specific system. The
reasons given by one of the Air Force evaluators as to why the RFP
was drafted so as to not rule out the use of “low order programming
language”—that “low order language” was considered the more “con-
servative” system, would use less memory space, run faster and be
more familiar to the military associate contractor who was going to
perform part of the SATIN IV work—presumably were of some in-
fluence on those evaluators who did not exclude the ITT proposal from
consideration for award merely because of its proposed language
choice.

Although it is true that these reasons were not listed as the criteria
by which offered programming languages would be evaluated, the fact
remains that the SATIN IV System Specification provision on pro-
gramming languages (see paragraph 3.3.8.3a-e) specifies only that
proposed langnages are to possess certain basic characteristics—relat-
ing to data structure, program structure, input/output, operating
system calls, and macrocapability—none of which are apparently
incapable of fulfillment with “low order language.” It is these specifi-
cations, therefore, which have defined the Government’s needs for
programming language choice in the specific program—needs which
were not questioned in any way before Sylvania submitted its proposal.
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In view of these detailed specifications, those other procurement doen-
ments in which Sylvania finds an “implicit” requirement. for “high
order language” must be read in conjunction with these specifications
which otherwise permit use of “low order language.” Under this
reading, we reject the view of “implicit” requirements for “high order
language” in other procurement documents. To the extent, moreover,
that Sylvania’s protest objects to the Air Force’s determination that &
less restrictive specification—permitting offerors to use either “high
order” or “low order” programming language—will meet Air Foree
needs for this particular requirement, the ground of protest is not for
review, As we recently said in Miltope Corporation—Reconsideiation,
B-188342, June 9,1977, 77-1 CPD 417:

* % % where * * * it is asserted that the Government’s inferest as user * * *

is not adequately protected [by a less restrictive gpecification] * * #* the pro-
tester’s * * * interest conflicts with the objective of our bid protest function,
that is, to insure attainment of full and free competition. Assurance that sufli-
ciently rigorous specifications are used is ordinarily of primary concern to pro-
curement personnel and user activities. It is they who must suffer any difli-
culties resulting by reason of inadequate equipment. We, therefore, believe it
would be inappropriate to resolve such issues pursuant to our hid protest
function. absent evidence of fraud or willful misconduct by procurement or user
personnel acting other than in good faith.
There is no evidence that the Air Force determined its needs for
computer programming —that is, permitted either “high order™ or
“low order” programming language for this specific program- in
other than in good faith.

Neither can we disagree with the Air Force’s analysis as to why i
did not pursue evaluation of software design life-cycle costs to the
extent Sylvania believes the costs should have been examined. In our
view, the Air Force position that the single largest element affecting
life-cycle costs--that is, the cost of military maintenance personnel
for full-time maintenance coverage—was out of the control of uny
prospective contractor is rationally founded. Similarly, we view as
rationally founded that further Air Force view that the “small amonnt
[of cost] added by software would not materially affect the total man-
power cost” regardless of the choice of programming language used.
Also, we do not agree that this approach eliminated, as Sylvania nrges,
life-cycle costs as an evaluation standard, since it is elear that certain
cost. elements pertaining to this standard were considered. Finally, we
agree with the Air Force position that, as a practical matter, it would
have been impossible to obtain from competitive-range offerors de-
tailed information needed to evaluate life-cycle costs down to the
module level since the design of the software to the module level wonld
not occur until after contract award.

We further note that Sylvania’s proposal was given a slight edge
over ITT’s proposal in computer program design, reflecting, in part,
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Sylvania’s language choice. To this extent, Sylvania was accorded—
as 1t now urges should have been the case in its protest—an evaluation
edge over ITT. To the extent, however, its protest under this issue can
bo viewed as an argument that it should have been accorded a greater
advantage or that ITT’s proposal should have been rendered unac-
ceptable because of its language choice, we do not agree, since we find
rational support for the Air Force’s contrary evaluation results.

ISSUE 3—ALLEGED NEGOTIATION OF MAJOR, MATERI-
AL CHANGES TO ITT’S PROPOSAL DURING STEP 4 OF
THE SATIN IV PROCUREMENT PROCESS IN VIOLA-
TION OF DEPARTMENT OF DEFENSE DIRECTIVE
4105.62.

Sylvania’s initial protest alleged that it “ha[d] reason to believe
that contrary to the [DOD directive regarding the procedures to be
followed on Step 4] the Air Force [was] currently contemplating a
change in ITD’s step 3 proposal to permit ITT to change from lower
order programming language to ‘higher order’ as was proposed by
Sylvania.” Since that time, the Air Force has informed Sylvania that
it did not permit this change. In response to this information Sylvania
has revised its ground of protest to attack the propriety of all the
changes which the Air Force has admitted were made in the ITT
proposal during the step 4 procurement stage.

Initially, Sylvania argued that:

DoD Directive 4105.62 in its Section III.D.5.c. delineates, in considerable de-
tail, precisely how the step 4 negotiations are to be handled. This includes what
can and cannot be discussed in these negotiations. Subparagraph (4) of this
section states:

“Negotiations after selection shall not involve material changes in the
Government’s requirements or the contractor’s proposal which affect the
basis for source selection. In the event that such changes are desired by the
Government, the competition will be reopened in accordance with existing
ASPR requirements.” [Italic supplied.]

Thus, Step 4 cannot be used to implement any change that would affect the
source selection decision.

Sylvania also urged that if the Air Force felt there were deficiencies in
the ITT proposal the appropriate time to have brought them to ITT’s
attention would have been subsequent to “Step 1 and 2 submissions [so
as to permit modifications] in the * # ¥ proposals submitted in
Step 3.7

The relevant parts of Defense Procurement Circular No. 75-7,
Febrnary 27, 1976, which promulgated directive 4105.62 and “special
test ANPR 3-8035.3 language” provide :

* * % The selected (for step 4 discussions) offeror's proposal must satisfy
the Government’s minimum requirement.
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Negotiations after selection shall not involve material changes in the Govern-
ment's requirements or the contractor's proposal which affect the basis for
source selection. In the event that such changes are desired by the Government,
the competition will be reopened in accordance with existing ASPR require.
ments.

® * = ] . [ L]

The following special test ASPR 3 K05.3 language [duplicative of certain key
provisious of the directive] is applicable only to those procurements involved in
the test.

3 -803.3 Dixcussions With Offerors.

(a) Except as provided in (b) below, all offerors selected to participiate in
discussions shall be advised of deficiencies in their proposals and shall be of-
fered a reasonable opportunity to correct or resolve the deficiencies and to
submit such price or cost. technieal or other revisions to their proposals that
may result from the discussions. A deficiency is defined as that part of an
offeror's proposal which would not satisfy the Government's requirements.

(b) In discussing technical proposals for procurements involving advanced,
engineering or operational systems development (see 4--101), contracting officers
shall apprise offerors selected to participate in diseussions of only those identitied
deficiencies in their proposals that lead to a conclusion that (i) the wmeaning of
the proposal or some aspect thereof is not clear, (ii) the offeror has failed
to adequately substantiate a proposed technical approach or selution, or (iii)
further clarification of the wsolicitation is required for effective competfition.
Technical deficiencies ¢learly relating to an offeror’'s management abilities,
engineering or scientific judgment, or his lack of competence or inventiveness in
preparing his proposal shall not be disclosed. Meaningful diseussions shall be
conducted with the respective offerors regarding their cost/price proposals.
Such discussion may include :

(i) cost realism :

(ii} mathematical errors or inconsistencies;

(iii) correlation between costs and relited technical elements, and

(iv) other eost/price factors necessary for complete understanding of hoth
the Government requirement and the proposal for meeting it, in-
cluding delivery schedule, other contract terms, and trade-off cousid-
erations (with supporting rationale) among such elements as perform.
ance, design to cost, life cycle cost, and logistic support. Offerors shall
be afforded a reasonable opportunity to correct or resolve deficiencies
and submit revisions to either their technical or cost/price proposals.

Sylvania’s supplemental comments to its initial protest and the \ir
Foree reply are summarized as follows:

Sylvania

(1) That Air Force has admit-
ted that it saved many of ITT’s
proposal deficiencies for negotia-
tion during step 4 after selecting
the company in step 3. The Air
Force admission of these deficien-
cies (as defined in the special
ASPR provision) is also an ex-
press admission that IT'T’s propos-
al at step 3 did not meet the Gov-
ernment’s requirements. Since it
did not meet the Government’s re-

Air Force

(1) Taken together, the provi-
sions of directive 4105.62 (sec-
tions ITIL.D.5.(b) (2) (a)-(b) and
ITL.D.5.b.(3) (a) ) and special test
Armed Services Procurement
Regulation (ASPR) 3-805.3(b)
create a very restricted boundary
under which technical discussions
may be held. Under these provi-
sions, the Air Force was pre-
vented from disclosing technical
deficiencies relating to an offeror’s
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quirements, the above-quoted pro-
vision of the Defense Procure-
ment Circular should have pre-
vented selection of ITT’s proposal.
The only permissible changes that
may take place during step 4 pro-
posal discussions are immaterial
ones, The amount of the changes
permitted here, as well as the
granting to ITT of a 2-month de-
livery extension, are material
changes.

Granted that preselection dis-
cussions are to be limited in scope,
the Air Force should have dis-
cussed with ITT deficiencies in its
software, since the several million
dollar change in ITT’s step 4 con-
tract price indicates that ITT had
not substantiated its proposed
technical approach. This lack of a
substantiated approach is an area
specifically mandated for discus-
sions under the directive and test
ASPR provision. Mr. Janofsky of
the Air Force confirmed that
ITT’s software approach had not
been substantiated as late as step 4.

Additionally, the Air Force was
mandated to investigate—through
discussions—the cost realism of
ITT’ proposal especially as re-
lated to completely understanding
an offeror’s delivery schedules,
tradeoffs and life-cycle costs.
These cost and technical discus-
sions are aimed at selecting the
proposal with the highest degree
of realism and credibility. Since
ITT's proposal was increased by
35 percent it should not have been
considered cost realistic.
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management abilities, engineer-
ing or scientific judgment, or lack
of competence or inventiveness
until step 4 of the procurement.
Nevertheless, the Air Force rec-
ognized that step 4 discussions
could not involve material
changes in the Government’s re-
quirements or the contractor’s
proposal which affect the source
selection. Consequently, if, dur-
ing step 4 discussions, the Air
Force discovered that ITT’s pro-
posal could not accomplish the
aims of SATIN IV, or other sig-
nificant details were discovered
which if thoroughly understood
at the time of selection would
have affected source selection, the
Air Force would have reopened
the competition.
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These technical and cost discus-
sions should have been held before
source selection. For example, the
substantial dollar change permit-
ted in ITT's step 4 proposal could
clearly have been discussed under
the special test ASPR provision.

(2) Even though the Air Force
has denied that ITT was permit-
ted to substitute “high order” for
“low order” langnage during step
4 negotiations, the Air Force has
admitted that ITT’s contract price
was increased mearly 35-percent
or $9 million on step -+. The sheer
magnitade of these changes makes
them material and a violation of
the directive. This upproach preju-
diced Sylvania and other offerors
by denying offerors the oppor-
tunity to correct deficiencies in a
competitive environment.

The \Air Force approach of de-
ferring diseussions of all deficien-
cies to step -+ for fear of “technical
leveling™ still results in technical
leveling—-although limited to the
selected offeror. The prohibition
against leveling must extend to
step 4.

(8) It is sheer speculation tor
the Air Force to agsert that, had
step 4 discussions been conducted
with Sylvania, Sylvania’s pro-
posed contract price would have
increased $4-87 million. The Air
Force technique of avoiding nego-
tiation of all technical and cost de-
ficiencies and, prior to source se-
lection, doing its own estimating

(2) Notwithstanding that ma-
terial changes—amounting to a
35-percent increase in the price of
ITT’s cost proposal -occurred on
step 4, the changes did not affect
source seleetion and henee were
permissible. In order to constitute
a ‘“‘material change * * * which
affect|s] the basis for source selec-
tion” the change must be an oc-
currence which both (1) was mn-
expected by the Source Selection
Authority at the time of his
source selection (step 3) decision
and (2) would have changed a
factor which constituted a signif-
icant. portion of the inputs used
by the anthority at the time of his
decision. Without the first, the
change would not be the one
which would affect the selection;
without the second, the change
would not be one which would be
material to the basis for source
selection.

(3) Those changes in ITTs
proposal during step 4 were
changes which were expected at
the time of the step 3 seleetion.
At the end of step 3 all offerors
remaining within the competitive
range had technical weaknesses
and risks which counld resnlf in
cost increases. In addition to tra-
ditional cost analysis, specifically
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Sylvania

of what it would cost to correct de-
ficiencies means the end of com-
petition as of the time original
proposals were submitted. The be-
nign questions asked during actual
discussions were not aimed at, and
did not result in, meaningful dis-
cussions. In any event, Sylvania’s
increase in price would still have
been below the increase afforded
ITT on step 4. For example, in the
software area, the Air Force cor-
rected ITT deficiencies that
amounted to at least $3.4 million.
No Sylvania deficiencies in the
software area were identified by
the Air Force. Therefore, this ma-
jor part of the ITT price increase
would not have been included in
any negotiated ‘Sylvania increase
and the price difference between
Sylvania and ITT which existed
at step 8 would have disappeared.
The Air Force’s failure to give due
weight to the software deficiencies
in ITT’s proposal despite the pri-
mary focus given software and
associated risks in the RFP under-
scores the major defects in the
evaluation.

Furthermore, a side-by-side
comparison of Sylvania deficien-
cies as compared with ITT defici-
encies—as shown in a March 22,
1977, Air Force letter to Syl-
vania—clearly evidences that
Sylvania deficiencies were not as
serious (and hence not as costly)
as those of ITT.

Of the deficiencies in Sylvania’s
proposal, only one was a true tech-
nical weakness rather than a pres-
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Air Force

tailored estimates projected each
offeror’s most probable cost for
the work. This cost projection
technique enabled comparative
analysis of proposed costs and
provided a projection of the
likely results of step 4 discussions.
The projections were used in mak-
ing the selection. As long as step
4 discussions did not involve
changes which significantly af-
fected the projections on which
the selection was based, there
could have been no “material
changes which affect[ed] the
basis for source selection.” These
changes did not occur.

The Air Force also reviewed
the cost increase which took place
during step 4 discussions and the
technical changes which were
made. Those cost increases which
did not occur were within the esti-
mates which had been provided
during step 3. Additionally, at
the end of step 4, revised cost
models were used to revalidate the
cost analyses used during step 3.
The selection authority ratified
the step 3 selection of ITT only
after receiving and reviewing it.

Sylvania’s approach assumes
that there would have been no
reason to prevent the Air Force
from discussing the various de-
ficiencies in the ITT proposal
prior to the step 3 solicition. Dis-
cussion of technical deficiencies
relating to lack of competency or
the problems attending unrealis-
tically low cost proposals was pro-
hibited. Although the Air Force
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entation weakness. By contrast,
ITT's defictencies related to the
two most important evaluation cri-
teria.

In sunmary, the Procedure fol-
lowed by the Air Force improperly
served to defer to step 4 many mat-
ters that should have been cor-
rected by offerors prior to selection
while the procurement was still in
a competitive phase. The proce-
dure prematurely cut short com-
petition and resulted in a sole-
source procurement. by allowing
an offeror to provide a deficient
proposal on the assumption that it
could be corrected on step 4.
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night have rejected a proposal if
deficiencies and problems were
present, in questionable cases
where discussions are desired pro-
posals should not be rejected. Had
expanded discussions heen con-
dueted, ITT’s proposal certainly
would not have been alone in
undergoing changes.

From a comparison hetween
those areas discussed with I'T'T
during step 4 and those areas of
weaknesses identified in a March
22 Air Force letter to Sylvania,
Sylvania seeks to create a cost
projection of its weaknesses and
then compare that with the cost
changes negotiated in 1T'T"s pro-
posal. The letter does not pur-
port, however, to contain a de-
tailed list of weaknesses from
which Sylvania can make cost
projections. This function 1s de-
ferred to post-award debriefing.

ANALYSIS--ISSUE THREE

The genesis of the “four-step” procedures involved in the subject
protest lies in procedures adopted several years ago by the National
Aeronantics and Space Administration (N.AS.\). Speeifically, NASA
Procurement Directive 70-15, December 1, 1970, provided that dur-
ing discussions leading to the award of cost-reimbursement contracts
(of the type awarded to ITT here) “ambignities and uncertainties
in the proposals * * * shall be pointed out * * * but not deficien-
cles.” NASA explained its reasoning for adopting this approach in re-
sponding to a protest which was the subject of our decision in
B-173677(2), March 31, 1972 (summarized in 51 Comp. Gen. 621
(1972) ). The explanation was recited in B-173677(2), as follows:

In 1968 after [NASA’'s] attention was directed by [the General Accounting]
Office to & number of negotiated procurements where discussions had been rather
shallow, NASA promulgated PRD 69-5 prescribing a broader scope for oral and

written discussions by providing that “deficiencies and omissions as well as
ambiguities” should be pointed out and a reasonable opportunity afforded for
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supporting, clarifying, correcting, improving or revising proposals. NASA believes
that this went considerably beyond the Armed Services Procurement Regula-
tion and the Federal Procurement Regulations, both of which emphasized “com-
plete agreement” as the objective and called for discussions “to the extent neces-
sary to resolve uucertainties.” It is said that our decisions emphasizing the
correction of deficiencies refer to all of these regulations without drawing dis-
tinctions among them and have emphasized thie pointing out of deficiencies and
weaknesses as well as clarification and support, citing 50 Comp. Gen. 117, 123
(1970). It is contended, however, that this and other decisions emphasizing the
correction of deficieucies are all based on these regulations which either re-
quire or permit the correction of deficiencies on the initiative of the Government.
PRI 69-5 was superseded on December 1, 1970, by PRI) 70-15 # * *,

* ® * * W % #*

It is reported that this change was prompted by experience under PRD 69-5
which indicated that discussions involving deficiency corrections had resulted
in a leveling process with the following undesirable results: the revised pro-
posals as finally evaluated were combinations of the efforts of the offerors and
the Government ; prospective contractors were discouraged from initially submit-
ting their best technical proposals for fear of being overtaken by technically in-
ferior put lower cost offerors; independent efforts as the determining factor in
the competition were discouraged because of the risk of being overtaken by com-
panies with general competence and greater resources for using the negotiation
process to upgrade their proposals; actual or suspected technical transfusion
resulted; and there was an obliteration of technical distinctions and a resulting
unrealistic emphasis on cost estimates as the decisive factor.

Furthermore, it is argued that there is a valid basis for distinguishing between
research and development contracts and cost-reimbursement contracts as com-
pared to fixed-price contracts not involving research and development, where
there are well defined specifications within the state of the art, in terms of the
extent and nature of proper negotiation. In this connection, it is stated that
just as the scope and depth of discussions depend on the facts of a particular
case, so also should the rules applicable to negotiation depend on the character-
istics of the type of procurement. Moreover, it is asserted that the current reg-
ulation projects and fosters the competitive relationship between the offerors
and assures the integrity of competition even though deficiencies are not to
be pointed out during negotiation of research and development contracts and
cost-reimbursement contracts. Ambiguities and uncertainties are to be pointed
out, and an opportunity given to support and clarify proposals. The aim of dis-
cussions as stated in the regulation is to assist the evaluators in fully understand-
ing the proposals and their strengths and weaknesses based upon the individual
efforts of each offeror; in evaluating the personnel proposed by each firm; and
in presenting a report to the selection official that makes the discriminations
among proposals clear and visible. The report to the Source Selection oficial
i8 to include an estimate of the potential for correction of the principal weak-
nesses identified, as well as an estimate of the approzimate impact on cost or
price that will resull from the elimination of correctable weaknesses. [Italic
supplied.]

* *® * ® * * *

NASA contends that the statutory requirement [10 U.S.C. § 2304(g) ] for writ-
ten or oral discussions is broad and general; that procuring agencies have au-
thority to prescribe implementing rules so long as they are not inconsistent with
statute; that NASA PRD 70-15 is a reasonable implementation of the statute
and not inconsistent with it or decisions of the Comptroller General interpreting
the statute; and that in the instant case discussions were extensive and con-
tributed to a fair and keen competition.

Tt is NASA’s position that nothing in the language of the statute, its legisla-
tive history, or the decisions of the Comptroller General imply that the statute
requires discussions which encompass a complete negotiation of the contract
documents or identifications of weaknesses. NASA points out that the statute does
not define the extent of discussions required and that in drafting the statutory

275-436 O - 78 ~ 9
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language on the poiut Congress recognized the need for flexibility, citing fhe
following from Nenate Report No, 1884, August 17, 1962
“IT diseussions are unnecessary in the ordinary case, it is difticnlt to under-
stand that the procurement counld not have been accomplished hy formal
advertising. At the same time, an inflecible requirement for discussions with
a7l offcrers could encourage the offerors to pad their initial proposals and
not quote their bost prices first.” [Italie supplied.]
Morcover. NARA points out, our Office has recognized that the circumstances
which necessitate a negotiated procuremient also necessitate the exorcixke of dis-
cretion on the part of the contracting officer in determining the extent of such
negotiations, citing B--170855, December 21, 1970 ; B--169043, June 16, 1970. There-
fore, NASA contends that it has broad aunthority to promulgate implementing
ragulations which, insofar as they are not inconsistent with the statnte, have the
force and effeet of law, citing . L. Christian v. United States, 160 Ct. CL. 1, 312 F.
2d 4185 160 Ct. CL 38, 320 F. 2d 345 ; cert. denied 375 U.S. 934 (1963) ; Steinthal &
Company v. Seaimans ete., ¢t «l., CCA D.C. No. 24,595 (October 14, 1971).

Coungel for the protester in B-173677(2), supra, cited certain of our
decisions (see, for example, 47 Comp. Gen. 336 (1967) and 50 Comp.
Gen. 117 (1970)), which contain statements to the effect, that for com-
petitive negotiation to be meaningful, offerors should be informed of
“weaknesses, excesses or deficiencies™ in order to enable offerors to up-
grade their proposals and provide sufficient information necessary to
permit evaiuation of the proposals. Because of the positions in these
decisions, counsel argued that NAS.\ Procurement Directive 70-15
was contrary to the provisions of 10 U.8.C. 2304 (¢) and that the dis-
cussions held with the protester were not meaningtul.

On the other hand, NS\ and counsel for an interested party noted
that negotiation procedures are designed to be flexible and informal
and that proenring agencies are permitted broad diseretion in the con-
duct of disenssions (see 47 Comp. Gen. 279 (1967) : 49 éd. 625 (1970) :
B-169042, June 16, 1970) : that the issuance of amendments and an
opportunity to revise proposals constitute discussions (50 Clomp. GGen.
202 (1970)) ; that to point out every area in which another offeror has
achieved a higher point score or provided detail is not required (B-
164552, February 24, 1969) ; and that the correction of proposal un-
certainties could constitute meaningful discussions (51 Comp. Gen.
102 (1971)).

We recognized that, although the provisions of 10 T.8.C. § 2304 (g)
(1970) do not define the nature, scope or extent of the required discus-
sions, the legislative history of the law evidenced a congressional intent
that negotiations be conducted under competitive procednres to the
extent practicable and that they be “meaningful by making them dis-
cussions in faet and not just lip-service.” We further observed:

The many decisions cited by the parties to this protest, as well as others dealing
with the matter of “discussions,” were not decided in a vacuum or intended to he
merely abstract statements of law, They involved actual disputes concerning the
conduet of negotintions for various services and supplies, ranging from mainte-
nance services to sophisticated electronic equipment; the justifications for nego-
tiation involved many of the 17 exceptions to formal advertising, including public
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exigency, research and development, and property or services for which it was
impracticable to obtain competition; and the methods of contracting included
fixed price and one of several cost reimbursement types. Necessarily, these varied
procurements involved different congiderations, requiring judgments as to the
nethods and techniques utilized in consummating the contracts. In recognition
of these facts, we have not construed the requirement for “written or oral dis-
cussions” as an inflexible, stereotyped mandate unrelated to the particular pro-
curement involved. Thus, in many cases we have found that deficiencies had to be
pointed out in order to have meaningful discussions. On the other hand, in other
cases the facts and circumstances called for a different conclusion. For example,
in 50 Comp. Gen. 202 (1970), which NASA has cited as an instance where we held
that the mere acceptance, in effect, of a late revision constituted discussions
under 10 TU.S.C. § 2304(g), the issue was whetlier the other offerors should also
be given an opportunity to revise their initial proposals. We stated that gince
discussion had been conducted with one offeror, discussions must be conducted
with all offerors within the competitive range. In B-170297, May 26, 1971, also
cited by NASA, the procurement called for a quantity of generators on a firm
fixed-price basis. Additional tests were required after the initial proposals were
received, and the offerors were requested to submit revised prices to reflect these
additional tests. Award was made after receipt of the revised prices. It was con-
tended in part that these proceedings did not constitute “oral or written discus-
sions” but rather the acceptance of an initial proposal without discussions. We
disagreed with this contention but stated that, “we do not mean to discourage
nore extensive negotiations of price in similar situations nor to inply that they
would be inappropriate.” Thus, we have attempted to resolve these disputes not
only in light of the particular procurement, but in recognition of the clear con-
gressional mandate as evidenced by the legislative history of 2304 (g), for com-
petitive uegotiations designed to obtain for the Government the most advan-
tageous contract.

Therefore, it is our view that whether the statutory requirement for discussions
must include the pointing out of deficiencies, and the extent thereof, is a matter
of judgment primarily for determmination by the procuring agency in light of
all the circumstances of the particular procurement and the requirement for
competitive negotiations, and that such determination is not subject to question
by our Office unless clearly arbitrary or without a reasonable basis. However, the
statute should not be interpreted in a manner which discriminates against or
gives preferential treatment to any competitor. Any discussion with competing
offerors raiges the question as to how to avoid unfairness and unequal treatment.
Obviously, disclosure to other proposers of one proposer’s innovative or in-
genious solution to a problem is unfair. We agree that such “transfusion” should
bhe avoided. It is also unfair, we think, to help one proposer through successive
rounds of discussions to bring his original inadequate proposal up to the level
of other adequate proposals by pointing out those weaknesses which were the
result of his own lack of diligence, competence, or inventiveness in preparing
his proposal.

We think the propriety of the prohibition in NASA Procurement Directive
70-15 against discussing “deficiencies” must be considered in the light of these
problems. We think certain weaknesses, inadequacies, or deficiencies in pro-
posals can be discussed without being unfair to other proposers. There well may be
instances where it becomes apparent during the course of negotiations that one
or more proposers have reasonably placed emphasis on some aspect of the
procurement different from that intended by the solicitation. Unless this difference
in the meaning given the solicitation is removed, the proposers are not com-
peting on the same basis. Likewise, if a proposal is deemed weak because it fails
to inclnde substantiation for a proposed approach or solution, we believe the
proposer shonld be given the opportunity, time permitting, to furnish such sub-
stantiation. Thns, it seems to us that the prohibition in NASA Procurement
Directive 70-15 against discussing ‘“deficiencies” needs clarification.

Despite our belief that the Directive needed to be clarified, we were
unable to conclude—based on analysis of the particular facts in-
volved—that the negotiations had with the protester “did not comport
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with the statutory mandate for oral or written discussions.” Partieular
facts entering into this conelusion were :

1. the protester had considerable “informal and formal contaet”
regarding technical requirements of the proeurement for a 1-
vear period prior tosubmitting a proposal ;

2. the proeurement was for research and development and ve-
quested independent approaches substantiated by extensive
data;

3. many of the protester’s weaknesses resulted from failure to
submit backup data;

4. written and oral discussions were in fact conducted althongh
they did not inelude pointing out of deficiencies as such;

5. many of the technical questions asked did relate to areas
later judged weak, although they were framed in the context
of clarifications;

6. the protester did submmt substantial revisions to its proposals;

7. although some informational deficiencies in one area of the
protester’s proposal might have been the subject of “fruitful
discussions,” any possible upgrading of the protester's pro-
posal in this one area would have been insignificant because
the source selection official’s award decigsion was primarily
based on a proper consideration-- confidence in engine design —
not involving this one area; and

8. the weuaknesses in the protester’s proposal were deficiencies
only in comparison with relative strengths of the selected com-
pany ; therefore, discussions concerning deficiencies in compara-
tive weaknesses would initially have involved technical
leveling.

In response to our expressed concern that the prohibition against
diseussing deficiencies in NASA Procurement Directive 70--15 needed
clarifving, NAS.A issued revised Procurement Directive 70-15 which
provided :

* & * (Jost-Reimburscement Type Contracts and AN Contracts for Research and
Development. The contracting officer, in concert with or on behalf of the SEB,
will conduet written or oral discussions of the work to be done and the cost of
the work with those concerns whose proposals are within the competitive range.
The discussions are intended to assist the SEB or other evalnators (i) in under-
standing fully the proposals and their strengths and weaknesses based upon
the individual efforts of each proposer; (ii) in assuring that the meanings and
the points of emphasis of RFP provisions have been adequately conveved to the
offerors so that all are competing equally on the basis intended by the Govern-
ment; (iii) in evaluating the personnel propesed by each firm; and (iv) in pre-
senting a report to the selection official that makes the discriminations among
proposals clear and visible, In this process, prior to contractor selection, t‘,he
tovernment’s interests are not served by its assuming the role of an information
excliange or clearing-house.

In cost-reimbursement type contracts and all research and development con-

tracts, the contracting officer shall point out instances in which the meaning of
some aspect of a proposal is not clear; and instances in which some aspect of the
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proposal fails to include substantiation for 'a proposed approach, solution, or
cost estimate.

However, where the meaning of a proposal is clear, and where the Board
has enough information to assess its validity, and the proposal contains a weak-
ness which is inherent in a proposer’s management, engineering, or scientific
judgment, or is the result of its own lack of competence or inventiveness in pre-
paring its proposal, the contracting officer shall not point out the weaknesses. Dis-
cussions are useful in ascertaining the presence or absence of strengths and weak-
nesses. The possibility that such discussions may lead an offeror to discover that
it has a weakness is not a reason for failing to inquire into a matter where
the meaning is not clear or where insufficient information is available, since
understanding of the meaning and validity of the proposed approaches, solu-
tions, and cost estimates is essential to a sound selection. Proposers should
not be informed of the relative strengths or weaknesses of their proposals in
relation to those of other proposers. To do so would be contrary to other regula-
tions which prohibit thie use of “auction techniques.” In the course of discussions,
Government participants should be careful not to transmit information which
could give leads to one proposer as to how its proposal may be improved or which
could reveal a competitior’'s ideas.

The foregoing guidelines are not all-inclusive; careful judgment must be exer-
cised in the light of all the circumstances of each procurement to promote the
most advantageous selection from the standpoint of the Government while at
the same time maintaining the fairness of the competitive process.

#® B L] L ® # ®

[The evaluators should] estimate * * * the approximate [effect] on cost or
price that will result from the elimination of correctable weaknesses during ne-
gotiations after selection. (The identical provisions are found in NASA Procure-
ment Directive 70--15, December 3, 1975, currently in effect.)

Instead of the blanket prohibition against the discussion of deficien-
cies coniained m the 1970 NASA Procurement Directive, the 1972 and
1975 NASA Procurement Directives omitted mention of the word
“deficiency” and emphasized the following points:

1. although the Government’s interests are not served by its as-
suming the role of an information exchange prior to contrac-
tor selection, the Government (contracting officer) should in-
sure that the meanings and the points of emphasis of the RFP
provisions have been adequately conveyed to the offerors so
that all are competing equally;

2. the contracting officer should point out instances where a pro-
posal is either not clear or a proposed approach, solution or
cost estimate has not been substantiated ;

3. weaknesses related to lack of competence and inventiveness
shall not be pointed out ;

4. offerors should not be informed of the relative strengths or

weaknesses of their proposals; and

. the approximate cost of correcting weaknesses in a proposal

should be projected for use in source selection.

The observations made in B-173677(2), suprae, have been used as
guiding principles in deciding several other NASA protests. See, for
example, Lockheed Propulsion Company; Thiokol Corporation, 53
Comp. Gen. 977 (1974), 74-1 CPD 339; Sperry Rand Corporation et

T
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al., 34 Comp. Gen. 108 (1974), T4 2 CP'D 276 Dynalectron Corpoio-
tion; Lockheed Elcctronies Company, Ine.. 5+ Comp. Gen. 562 (1975),
T73-1 CPD 17; M anagement Seveices, Tie.. 55 Comp. Gen, 715 (1976,
76 1 CPD 745 Union Carbide Corporation, 53 Comp. Gen. 802 (19767,
76-1 CPD 134

In Lockhecd Propulsion (ompany, supira, the protester alleged that.
NASA's 1972 Procurement. Directive improperly eliminated the need
for an offeror to respond to findings of technical weaknesses by pro-
seribing discussions related to design weaknesses. Lockheed argued
that NASA’s technique of correcting design weaknesses only after
selection of a cost-reimbursement contractor —in this case Thiokol - -
put “N.ASA expertise to work in behalf of Thiokol” and resulted in
a contract materially different from the contract proposed by Thiokol.
Additionally, the protester contended that the deficiences should not
have been made the subject of a “cost correction™ under the provisions
of the Procurement Directive but rather should have resulted in re-
jection of the proposal.

In reply, we emphasized, citing B-173677(2), supra, the authority
of the procuring agency to decide-—subject to a test of reasonableness- -
the manner of complying with the statutory requirements for dis-
cussions in negotiated procurements. Moreover, since we could not
conclude that any single deficiency or aggregate of weaknesses in
Thiokol’s proposal conld be categorized as major weaknesses, we could
not conclude that NASA was (1) required to discuss these deficiencies
with Thiokol prior to selecting the company; (2) prohibited from
projecting the costs needed to correct these deficiencies as a technique
to be used in selecting the successful offeror (in this case NASA cost
adjustments to offerors’ proposals amounted to $27 miilion) ; (3) pro-
hibited from refusing to discuss these adjustments with the offerors;
or (4) prohibited from correcting the deficiencies pursuant to discus-
sions with Thiokol after source selection. Further, althongh we had
some questions about the propriety of some of the cost adjustments
made by NASA, we did not question the premise implicit in the cost
adjustment technique, namely, that the procurement laws do not pro-
hibit the adjustment of offerors’ proposed costs—even if the adjust-
ments run into the millions of dollars—and do not require discussion
of the adjustments with the offerors prior to selection so long as the
adjustments relate to correction of weaknesses which are not otherwise
for discussion.

In Sperry Rand Corporation, supra,we observed :
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The NASA procedure represents one approach to meeting the statutory require-
ment for written and oral discussions, 10 U.8.C. § 2304(g). In part, at least, the
underlying rationale is that to point out [certain weaknesses] during the dis-
cussions would compromise the competition, because weaker proposals would be
improved, and a leveling effect would occur. To avoid this, discussions are lim-
ited to clarification of proposals; after selection, the agency then negotiates the
best possible contract on terms most advantageous to the Government. Consid-
ered in the abstract, potential conflicts between the procedure and the statu-
tory requirement can be envisioned ; for instance, as appears to be contemplated
by Univac, a gsituation where the discussions are so limited in scope and con-
tent that they amount to little more than a ceremonial exercise, with the mean-
ingful discussions transported almost entirely into the final negotiations stage.

Notwithstanding our reservations about the possibility of ceremonial
negotiations, we found that the protester had alleged the lack of mean-
ingful discussions largely in the abstract. On this finding, and, after
reviewing the record of discussions conducted, we could not conclude
that NASA had violated the statutory mandate for discussions. Addi-
tionally, we rejected related complaints that NASA had improperly
projected the cost of correcting the protester’s deficiencies. We also
noted :

The fact that the [evaluators] judged that a deficiency in one proposal re-
quired an upward adjustment, while a deficiency in another proposal did not
significantly impact its cost, does not prove that the evaluation of either was
improper.

In Dynalectron Corporation, supra, we did not question NASA’s de-
cision to consider a proposal weakness involving retention of proposed
personnel stemming from proposed salary reductions as falling within
the Procurement Directive’s list of weaknesses that may not be dis-
cussed with offerors. Similarly, in Management Services, Inc., supra,
we ageed that NASA properly omitted discussion of a weakness stem-
ming from an offeror’s failure to use appropriate wage rate informa-
tion in its proposal and properly adjusted the offeror’s cost proposal
because of this weakness although we expressed some reservations
about the adequacy of the cost analyses involved. Finally, in Union
Carbide Corportion, supra, we disagreed with NASA’s view that an
offeror’s request for direct reimbursement by the Government of its
interest expense was an innovative idea not subject to discussion with
offerors who had not proposed reimbursement. On the contrary, we
thought the request for reimbursement was a departure from pro-
curement “ground rules” which should have been communicated to
all offerors.

DOIS ADOPTION OF THE SUBSTANCE OF THE NASA
PROCEDURES

The perceived advantages of NASA’s procedures prompted the
Department of Defense to issue similar procedures. Thus, Defense
Procurement Circular #75-7 and “special test” ASPR § 3-805.3 were
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promulgated. A side-by-side comparison of the NASA and DOD pro-

cedures is as follows :

NASA

(1) Discussions shall be con-
ducted with those concerns whose
proposals are in the competitive
range. The Government, however,
is not to be a “clearing house.”
Each competitive-range offeror
shall be given a reasonable oppor-
tunity to support and clarify its
proposal.

(2) Discussions are held to en-
sure that offerors understand the
meaning and points of emphasis
of the RFP provisions; to point
out unclear parts of proposals; and
to allow an offeror to include sub-
stantiation for a proposed ap-
proach, solution and cost estimate.

(3) Where the meaning of the
proposal is clear and the proposal
contains weakness inherent in the
offeror’s judgment, or lack of com-
petitiveness and inventiveness, the
weakness shall not be pointed out.
Offerors should not be informed
of relative strengths and weak-
nesses of their proposals.

(4) See paragraphs 2 & 3 above.

(5) See paragraph 3 above.

DOD

(1) Offerors selected to partic-
ipate in discussions shall be in-
formed of deficiencies and given a
reasonable opportunity to correct
the deficiencies with certain ex-
ceptions. A deficiency is defined
as that part of a proposal which
does not satisfy the Government’s
requirements.

(2) Offerors shall be informed
only of those technical deficiencies
that lead to a conclusion that the
meaning of the proposal is not
clear; the offeror has failed to
substantiate a proposed technical
approach; the solicitation needs
to be further clarified for effec-
tive competition.

(3) Discussions of technical
proposals shall not involve tech-
nical deficiencies clearly relating
to an offeror’s management abili-
ties, engineering or scientific judg-
ment, or lack of competence or
inventiveness in preparing the
proposal.

(4) Meaningful  discussions
conducted with offerors regarding
their cost proposals shall include
cost realism; correlation between
costs and related technical ele-
ments; delivery schedules; trade-
off considerations relating to per-
formance, design to cost, life-cycle
cost, and logistic support.

(5) Discussions shall not dis.
close the strengths and weakness-
es of competing offerors, or dis-



Comp. Gen.]

NASA

(6) The evaluation board may
discontinue evaluation of a pro-
posal containing major technical
or business deficiencies or omis-
sitons or out-of-line costs.

(7) The evaluation board is to
prepare a best estimate of prob-
able costs of performance for each
proposer, if selected, and an esti-
mate of significant changes in each
proposal that would have to be
negotiated after selection with a
discussion of negotiation cost ob-
jectives. This information is to be
presented to the source selection
official. (From the NASA Source
Evaluation Board Manual.)

(8) Final contract negotiation
with the selected offeror should in-
clude the correction of correctible
weaknesses and the negotiation of
estimated costs to favorable levels.
(NASA Source Evaluation Board
Manual.)

(9) No comparable provision.
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DOD

close any information from an
offeror’s proposal which would
enable another offeror to improve
his proposal.

(6) The selected offeror’s pro-
posal must satisfy the Govern-
ment’s minimum requirements.

(7) An independent cost esti-
mate shall be developed to assist
in determining the most probable
costs of each competitor’s pro-
posal. Parametric cost estimating
techniques or similar approaches
should be used to the extent prac-
ticable to determine the reason-
ableness of these costs. The source
selection authority shall base
his selection on what is the
most probable outcome for each
proposal.

(8) Final negotiations leading
to a definite contract will be held
only with the selected offeror.

(9) Negotiations after selec-
tion of the successful offeror shall
not involve material changes in
the Government’s requirements or
contractor’s proposal which affect
the basis for source selection.

The comparison reveals the similarity of the procedures. In both
procedures there are statements of the need to allow competitive-range
offerors the opportunity for discussions. Both procedures stress the
need, however, of restricting discussion of technical proposals to
clarifying or substantiating the proposal (or clarifying the solicitation
meaning when needed) and specifically prohibit discussion of tech-
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nical weaknesses (NASA's term) or deficiencies (DOD’s term) relat-
ing to an offeror’s lack of competence, diligence, inventiveness, or lack
of management abilities, engineering or scientific judgment. Both pro-
cedures also provide—-more clearly in NASA’s procedure, although
obviously implied in DOD’s procedure—for independent cost projec-
tions of the “most probable” cost of each proposal including those costs
made necessary by significant changes in each proposal that would
have to be negotiated with the successful offeror after selection. These
cost projections are also stated to be used in selecting the successiul
offeror. Both procedures also call for discussion of “correctable weak-
nesses” (explicit in the NASA procedure; implicit in the DOID) pro-
cedure) with the selected offeror only.

Seeming differences between the procedures are: (1) DOD expressly
mandates “meaningful discussions” of the cost proposal; NASA does
not; and (2) DOD expressly requires that the negotiations with the
successful offeror after selection not involve material changes in the
Government’s requirements or contractor’s proposal which affect the
basis for source selection ; NASA does not.

Since the DOD procedures, in the main, are comparable to the
NASA procedures, our decisions involving contested NASA procure-
ments may be of aid in resolving the issue raised here. See, AiRescarch
Manufacturing Company of America, 56 Comp. Gen. 989 (1977),77 2
CPD 229,

ISSUE ANALYSIS

The bulk of the Sylvania criticism of the Air Force’s use of the DOD
procedures goes to the substantial increase in the cost of the work nego-
tiated by the Air Force with ITT after selection of the company. Syl-
vania believes that only immaterial changes may be made in the sue-
cessful offeror’s proposal in final post-selection negotiations with any
offeror and that the admission of the Air Force that a substantial in-
crease in the price of ITT"s contract was negotiated renders invalid
the Air Force procedure.

It is fundamental in the award of cost-reimbursement contracts of
the type awarded here that proposed costs be analyzed in terms of their
realism, since, regardless of the estimate submitted, the Government is
required- -within certain limits—to pay the contractor’s actual, allow-
able and allocable costs. See Bell Aerospace Company ; Computer Sci-
ences Corporation, 54 Comp. Gen. 352, 359 (1974), 74 2 CPD 248, and
cases cited therein. Thus, Government-evaluated costs rather than
contractor-proposed costs are important in determining the successful
contractor for a cost-reimbursement contract. This principle is for ap-
plication whether the procurement is made under NASA negotiation
procedures or otherwise.
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Generally, the time for evaluating costs in a cost-reimbursement
contract is during the course of negotiations. As we said in 50 Comp.
Gen. 739 (1971), at page 745:

# * * the time for exploring the cost aspects of a proposal—that is, all pro-

posals within a competitive range—is during the course of negotiations and not
at some time after the receipt of best and final offers. * * *

Nevertheless, in Bell 4erospace Company, supra, involving a non-
NASA, non-four-step procurement, we approved the Department of
the Army’s decision to make significant cost adjustments to submitted
best and final proposals. We rejected the argument that 10 U.S.C.
§ 2304 (g) required that offerors be informed of those adjustments and
be permitted—through the reopening of negotiations—to submit an-
other round of proposals. As we stated in the decision :

While we agree that negotiations are necessary to resolve uncertainties relating
to the purchase or price to be paid, there is a point after which cost negotiations
must be concluded and cost analysis must begin. 10 U.8.C. § 2304(g) (1970) has
been interpreted so as to require conducting meaningful negotiations. However,
once this requirement has been met and best and final offers have been received,
it is, in the absence of more, then incumbent upon the agency to conclusively
evaluate these best and final offers. We do not feel that the failure to disclose
the quantum of cost adjustments made in cost analysis of the best and final offers,
with an opportunity for the offerors to point out errors, constitutes a failure
to have meaningful negotiations.

In this case, the cost realism study was performed after submission of
best and final offers. We recognize that such a study should be made in this
kind of situation. On the other hand, the negotiation process cannot be in-
definitely extended for the purpose of providing the offeror an opportunity to
take issue with the cost realism study or any other evaluation determination. If
the offeror feels that any aspect of the evaluation was improper, he may protest
and the matter will be considered. )

Although in the Bell Aerospace Company case cost proposals were
adjusted for purpose of award evaluation, there is no indication—
contrary to the case here—that the Department actually awarded a
contract at the adjusted price. We did note that the Department’s
award was “based on * * * knowledge” of the adjusted cost, however.
Nevertheless, we did approve the process of Government adjustment
of cost proposals after the close of formal negotiations even when the
non-NASA, non-four-step negotiation procedures which governed the
procurement did not expressly provide for this adjustment process.

We see no significant difference between a process which allows
cost adjustment of proposed costs after the close of discussions for
purposes of determining the successful contractor—even though no
formal adjustment of contract price is ultimately made—and an un-
disclosed cost adjustment process used in award selection which ulti-
mately results in a changed contract price more in line with the
(Government-evaluated price as was done here,

In both cases, the undisclosed cost adjustments are used to deter-
mine—along with other factors—the successful offeror. From the

standpoint of equal competition among contending offerors seeking
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award, the net result is the same, namely, award selection on fhe
basis of undisclosed cost adjustments. Moreover, it is clear that onr
Office has implicitly sanctioned the NASA procedure of allowing un-
disclosed cost adjustments to be used not only in determining the
successful offeror but as a means of altering the selected offeror’s pro-
posed costs after selection but prior to award. See, for example, Lock-
heed Propulsion Company, supra, at page 1032. To the extent that
DODs four-step procedure similarly treats cost adjustments, it is
not subject to question.

It is implicit in Sylvania’s argument that the DOD procedure is dif-
ferent from the NASA procedure because the DOID procedure specifi-
rally directs the conduct of “meaningful discussions” regarding “cost
realism” and “correlation between costs and related technical elements”
whereas the NASA procedure does not contain a similar, express
injunction.

Although this express direction is found in the DOD procedure, the
DOD procedure also expressly requires negotiations after selection of
the successful offeror without in any way prohibiting changes in the
offeror’s proposed costs to bring them more in line with the Govern-
ment’s estimate. Thus, the two procedures, although not completely
identical on a word-by-word comparison, both contemplate cost and
technical adjustments in the selected proposal prior to award.

Further, we do not agree that significant percentage adjustments
may not be made in the selected offeror’s cost proposal. We have al-
ready approved the concept of undisclosed cost adjustments both in the
Bell Acrospace and Lockheed Propulsion Company cases. This ap-
proval is based, however, on assumptions that adequate cost and tech-
nical discussions have been previously conducted among competitive-
range offerors; that all offerors have been permitted to submit best and
final offers as a result of those discussions; that the (Government pro-
jections of ultimate cost are sound; and that the ultimate changes in
the successtul offeror’s proposal do not affect the underlying assump-
tions which prompted the selection.

Sylvania, in effect, questions whether ITT"s proposal should have
been considered in the competitive range because of the admitted weak-
nesses in the technical proposal, the correction of which, at least in
part, resulted in the significant increase (over ITT-proposed cost) in
the Government-evaluated cost used for award selection and the
actual increase in contract price negotiated by the Air Force and ITT
in post-selection discussions.

Sylvania makes this argument by noting the apparent inconsistency
between the Air Force position that ITT" proposal was properly for
acceptance and post-selection discussions (even though it contained sig-
nificant deficiencies—the phrase used by the board and the council)
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and some of the “special test” ASPR requirements. Those requirements
provide that a selected offeror’s proposal must satisfy the GGovern-
ment’s minimum requirements and that a deficiency is that part of
the proposal which does not meet the Government’s requirements.

We find no real inconsistency in the Air Force’s position. It seems to
us that the provision that the selected proposal must meet the Govern-
ment’s “minimum requirements” is nothing more than a requirement
that—aside from being the most advantageous proposal for acceptance
under the stated evaluation criteria—the proposal is to satisfy the
Government’s core requirements for the work to be done to the extent
that the proposal is genuinely considered to be in the competitive
range for the procurement. Therefore, we do not view the‘“minimum
requirements” provision as calling for a proposal meeting all require-
ments before selection, as Sylvania urges. This view is consistent with
the ordinary understanding of what constitutes a competitive-range
proposal. As we stated in 52 Comp. Gen. 382, 385 (1972) :

We have held that a proposal must be considered to be within the competitive
range so as to require negotiations unless it is so technically inferior that mean-
ingful negotiations are precluded.

Thus, the mere fact that a proposal may be technically inferior in
one or more respects—including “inferiority” relating to noncompli-
ance with some RFP requirements—does not necessarily eliminate a
proposal from being considered within the competitive range.

In any event, as noted above, the evaluation board specifically found
that ITT’s proposal met or exceeded all RFP requirements although
the board found the proposal to contain “significant weaknesses” in
certain areas. Further, the board’s finding was confirmed by the
council’s observation that negotiations with either Sylvania or ITT
would be successful to the end that a contract would be agreed to that
would meet the Air Force’s needs. Thus, we find rational support, based
on our review of the entire record, that ITT’s proposal was a com-
petitive-range proposal properly for consideration for award as well
as post-selection discussions. Further, based on our review of the
record, we cannot conclude that the weaknesses—both as to costs and
technical matters—in ITT’s proposal were such that discussions—prior
to selection—could have been held with the company—without violat-
ing the express restrictions of the DOD procedure.

As to whether sufficient cost and technical discussions were held
with the offerors, we note that the Sylvania claims of less-than-suffi-
clent negotiations relate, almost exclusively, to the supposed lack of
discussions not with itself but with ITT. We have reviewed the
lengthy record of the discussions held with ITT. In our view, there
is nothing in the record to suggest that the discussions were other than
reasonable attempts to comply both with the literal requirements of the
statute and the DOD procedures. Furthér, it is our view that the
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discussions held were in fact reasonably compliant with the coverning
statute and procedures, recognizing, under the above precedent, the
broad authority granted procuring agencies to decide the nature and
extent of the discussions necessary to comply with the statuie. Con-
sequently, and with full knowledge of the significant cost inerease
negotiated with ITT after selection, we reject Sylvania’s argument
that the Air Force improperly deferred to post-selection discussions
matters that should have been discussed prior to selection. We al«o
find: —contrary to Sylvania’s assertion—that proscribed “leveling” did
not take place during the post-selection discussions. Moreover, it is
our view that Sylvania is alleging lack of discussions -insofar as ifs
own proposal is concerned---largely in the abstract by merely citing the
“benign” character of the questions asked of it during discussions.
To this extent, therefore, we consider that Sylvania’s protest is akin
to the protest in Speriy Rand Corporation, supra. where, in denying
the protest, we also observed that the protester alleged lack of mean-
ingfull discussions “largely in the abstract.” (fonsequently, we cannot
conclude that the Air Force failed to comply with the requirement of
10 U.S.C. § 2304(g) in this procurement.

TUnder the broad umbrella of its attack on the way the Air Force 1m-
plemented the procedures, Sylvania also questions the soundness of the
Air Force’s cost projections concerning the likely ultimate cost of
its proposal compared with the projected costs of IT'T s proposal. Issue
is also taken by Sylvania with the Air Force’s judgment that its pro-
posal was properly ranked lower than ITTs proposal.

We have specifically approved the use of the parametric cost evalu-
ation technique adopted by the Air Force here in evaluating proposals.
Raytheon Company, 54 Comp. Gen. 169 (1974), 74-2 CPD 137. Given
our acceptance of this technique, our approval of the concept of undis-
closed cost adjustments to proposals for use in evaluation and post-
selection discussions, and our review of the results of the cost adjust-
ments, we cannot conclude that the projected differences in costs he-
tween ITT and Sylvania lack a reasonable foundation, notwithstand-
ing Svlvania’s allegation to the contrary. Moreover, as noted above,
the Air Force’s pre-selection projection of the costs needed to correct
ITT’s deficiencies was confirmed by the cost increase actually nego-
tiated with I'TT during post-selection discussions. Also, based on our
review of the record, we do not agree that the evaluated technical dif-
ferences between the proposals lack a rational foundation. On this
point we must agree with the Air Force’s view that Sylvania has not
been informed of all the technical differences between the proposals
and is therefore not in a position to realistically question the evaluated
differences.

Protest denied.
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